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Executive Summary  
The purpose of this report is to assist Council with determining whether to proceed with a 
planning scheme amendment to incorporate an open space contribution requirement at 
Clause 52.01 of the planning scheme, and in what form any such amendment should take.  

Council has a statutory obligation to provide a diverse and integrated public open space 
network to meet the needs of the community. The way in which this will be achieved is 
outlined in the planning scheme, specifically within the State Planning Policy Framework 
(SPPF) and Municipal Strategic Statement (MSS).  

There are several ways in which Council can fund the development of the open space 
network, including collection of open space contributions under Section 18 of the 
Subdivision Act 1988 and through specifying an open space requirement (as a percentage of 
the net value of the land being subdivided) in the planning scheme.  For contributions 
collected under the Subdivision Act, the amount has to be justified on a case-by-case basis.  
Requirements specified under the schedule to Clause 52.01 of the planning scheme cannot 
be challenged which has the benefit over the Subdivision Act of providing certainty and, 
depending on how it is applied, more equitable collection of open space revenue based on 
need. 

Bass Coast Shire Council is currently relying on the Subdivision Act to collect open space 
contributions, as there is no requirement specified in the schedule to Clause 52.01 of the 
planning scheme.  

Bass Coast is experiencing moderate to high levels of population growth, and there has been 
an increase in the number of residential lots created within the municipality over the last 
seven years. This is projected to continue at a similar rate into the future.  Bass Coast also 
has a significant transient visitor population, mainly focussed on the coastal towns within 
the shire.  This steady increase in population will place pressure on the existing open space 
network, create the demand for more open space and the need for improvement of existing 
open space.  

Council adopted the Bass Coast Open Space Plan (BCOSP) in 2008, which was commissioned 
to provide a basis for Council’s long term strategic planning and development of the open 
space network, and to provide a basis for the collection of developer contributions for open 
space.  The BCOSP establishes principles and priorities for the ongoing development of the 
open space network.  It includes a policy in relation to the collection of open space 
contributions for Bass Coast that includes a differential rate of 10% for some subdivisions 
and 5% for others and policy guidance to assist with the application of the open space 
requirements. 

On February 18, 2009, Council resolved to implement the BCOSP through the preparation of 
a planning scheme amendment.  Amongst other things this resolution implies incorporation 
of the BCOSP open space contributions under the schedule to Clause 52.01 of the planning 
scheme.  

Prior to the adoption of the BCOSP, Council sought open space contributions along a sliding 
scale, ranging from 2% to 5% depending on the number of lots being created.  After 
adoption of the BCOSP, Council has consistently sought a 5% contribution in line with the 
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guidelines within Section 18(1A) of the Subdivision Act 1988 and the policy outlined in the 
BCOSP.  

Once collected, open space contributions are placed in a reserve fund. The fund accounts for 
monies received by local area (e.g. Bass, Phillip Island, Wonthaggi) in order that they can be 
expended in the general area they were received.  Council has a comprehensive 10-year 
Long Term Financial Plan which outlines capital projects that will be funded.   

Benchmarking with Councils across Victoria has identified that 44 out of 79 Councils collect 
open space contributions through the schedule to Clause 52.01 of the planning scheme.  
Across those Councils there is a wide variation in how the provisions are applied. Some 
Councils use a flat rate, others have a sliding scale.  Some Councils apply the schedule to the 
whole municipality, others to a discrete area or areas in the municipality.   

Since 2009, there have been several planning scheme panel reports and VCAT decisions that 
have established precedent in relation to what is expected in terms of justification for open 
space contributions.  Analysis of this information indicates that it is unlikely that in its 
current form the open space contributions policy established in the BCOSP would be 
approved for inclusion in the planning scheme as there is inadequate justification for a ten 
percent contribution. 

However, a recent VCAT decision, Parry v Bass Coast SC [2011] VCAT 1977 (17 October 
2011], found that Council had done significant strategic work to justify that there was a need 
for additional open space in Bass Coast, and that the proposed requirement of a 5% 
contribution was reasonable. This decision, along with the precedent established in other 
planning schemes and VCAT decisions, provides a basis by which Council may be able to 
proceed with a justifiable planning scheme amendment.  

In terms of next steps, two options have been provided in this report. 

Option One proposes introducing an open space requirement into the planning scheme in 
the form proposed in the BCOSP.  This option is not recommended on the basis there is 
inadequate strategic justification. 

Option Two proposes a two stage process whereby in the short term (12 months), a 
planning scheme amendment to introduce a 5% open space requirement into the planning 
scheme is commenced and in the longer term (2 to 3 years), further strategic work and 
capital works programming is undertaken to determine whether there is a case for a more 
sophisticated open space requirement based on: 

• Projected population growth and distribution; 

• A costed and prioritised open space capital works program; and  

• How the costs of open space projects should be apportioned between existing and 
future residents. 

Option Two is recommended as it provides certainty in the short term through the 
introduction of an average open space contribution requirement, whilst providing Council 
with the opportunity to better plan for, and fund, the open space requirements of the 
current and future Bass Coast population. 

In order to implement Option Two, this report identifies a number of tasks for action: 
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Stage One Tasks: 
• Refine the definition of encumbered land contained within the BCOSP. 
• Refine and simplify the criteria for cash in lieu of land versus land contribution contained 

within the BCOSP. 
• Undertake a detailed assessment of subdivision permits issued over the four – six years 

to identify number of lots created each year and the quantity of lots created in each 
subdivision. 

• Using the assessment of subdivision permits, and the reserve fund data, determine 
average rate of open space contribution historically. 

• This data will likely indicate far less than 5% is being collected for open space 
contributions at present, and assist with the justification for a set 5% rate.  

• Amend LPPF to include policy guidance for collection of open space contributions. 
• Introduce schedule to Clause 52.01 with a 5% requirement for all subdivision in 

residential, industrial and commercial zones. 
• Prepare planning scheme amendment documentation. 
 
Stage Two Tasks: 
• Identify quantum and location of additional residential lot creation in the municipality.  
• Cost and prioritise the recommendations outlined in the BCOSP (refer to Appendix A for 

a listing of the place based projects).  
• Prepare an asset management strategy plan for the asset class ‘open space’ based on the 

principles and priorities established in the BCOSP, and the location and quantity of 
additional residential lot creation to guide capital expenditure on the open space 
network over the long term (10 – 20 years). 

• Review how the open space reserve is used and develop policy to assist with capital 
works budgeting and appropriate expenditure of the reserve.   

• Determine whether an amendment to the planning scheme is justified and implement if 
it is in line with the methodology used by the City of Moonee Valley as outlined in 
Chapter 5. Both Panel and VCAT decisions have supported this methodology as a fair, 
reasonable and appropriate approach.  
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1 Purpose of this report 
This report has been prepared for Bass Coast Shire Council with funding from the Rural 
Flying Squad, Department of Planning and Community Development.  The Report was 
updated by Council in 2016 to ensure all benchmarking, policy, VCAT decisions and financial 
data analysis is current.   

The purpose of the report is to assist consideration of whether it is appropriate to introduce 
a schedule to Clause 52.01 of the planning scheme for the purpose of requiring open space 
contributions to be made by property owners subdividing land for residential or other forms 
of development.  

The tasks that have been undertaken in the preparation of this report include: 

• A review of the relevant policy context and drivers of change in Bass Coast Shire; 

• A review of the Bass Coast Open Space Plan, 2008; 

• An assessment of the current policy and practice in relation to open space planning, 
budgeting, funding and contributions at Bass Coast Shire Council; 

• A comparative review of the open space provisions in other planning schemes across the 
state including assessment of relevant Open Space Strategies and Planning Panel 
Reports; 

• A review of relevant VCAT cases; and 

• Analysis of recent and potential legislative changes that may be relevant. 

The report includes two options for Council to consider and details the tasks Council should 
undertake to implement the recommended option.  
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2 Context 
This chapter identifies the open space policy framework that guides ways in which Council 
can fund open space, and the projected increase in population in Bass Coast that will drive 
demand for more and improved open space.  

2.1 Policy framework  

Planning authorities have a responsibility to provide a wide range of facilities, amenities and 
services to meet the needs of their communities. One of these is the provision of a varied 
and linked open space network that meets the needs of the community.  

These responsibilities are enshrined in the State Planning Policy Framework and there is a 
range of statutory and non-statutory ways in which Council to generate funds or land to 
carry out their responsibilities. 

 The State Planning Policy Framework 

Clause 11.03 - 1: Open Space planning in the State Planning Policy Framework (SPPF) 
establishes the objective: 

To assist creation of a diverse and integrated network of public open space 
commensurate with the needs of the community 

Strategies (selected) to achieve this objective include: 
• Plan for regional and local open space networks for both recreation and 

conservation of natural and cultural environments. 
• Ensure that land is set aside and developed in residential areas for local 

recreational use and to create pedestrian and bicycle links to commercial and 
community facilities. 

• Improve the quality and distribution of open space and ensure long-term 
protection. 

• Protect large regional parks and significant conservation areas. 
• Ensure land identified as critical to the completion of open space links is 

transferred for open space purposes. 
• Protect the overall network of open space by ensuring that where there is a 

change in land use or in the nature of occupation resulting in a reduction of open 
space, the overall network of open space is protected by the addition of 
replacement parkland of equal or greater size and quality. 

• Ensure that urban open space provides for nature conservation, recreation and 
play, formal and informal sport, social interaction and peace and solitude. 
Community sports facilities should be accommodated in a way that is not 
detrimental to other park activities. 

• Develop open space to maintain wildlife corridors and greenhouse sinks. 
• Provide new parkland in growth areas and in areas that have an undersupply of 

parkland. 
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The SPPF clearly establishes Council’s statutory responsibilities in relation to provision of an 
adequate open space network in terms of quality, distribution and quantity. 

The Local Policy Planning Framework (LPPF) 

The Municipal Strategic Statement (MSS) contains the following objectives in relation to 
Open Space and Recreation at Clause 21.06 – 5.  

• To provide a range of passive and active recreational facilities that caters for the 
needs of the local population, as well as tourist, seasonal holiday-makers and day-
trippers. 

• To provide a variety of tracks for pedestrians and cyclists that offers recreational 
opportunities as well as direct paths of travel.  

• To maintain and enhance the most frequently used coastal facilities and reserves.  
• To provide local open spaces that caters for a range or users and age groups.  

Clause 21.02 - 2 Housing includes an objective: 
• To ensure new residential development contributes to the new and upgraded 

infrastructure 

2.2  Funding mechanisms 

Several sources of funding are available to Council to enable management and development 
of the open space network.  These are: 
• Property rates collected from land owners in the municipality; 
• User charges and fees such as parking fees and fees paid by commercial operators; 
• State and Federal government grants; 
• Contributions, levies and special rates Council is entitled to collect including: 

o Development Contributions under Part 3B of the Planning and Environment Act 
1987. 

o Open Space Contributions under Section 18 of the Subdivision Act 1988. 
o Special Rate or Charge under Section 163 of the Local Government Act 1989. 

Each of these sources of funding does, or has the potential to contribute to the ongoing 
maintenance and development of the open space network. 

The focus of this report is open space contributions collected under Section 18 of the 
Subdivision Act 1988. 

What are open space contributions? 

The purpose of open space contributions is to provide for the open space needs generated 
as a result of subdivision and consequent development of land. Open space contributions 
can be taken as land or as cash-in-lieu of land, or a combination of the two. Precedent has 
established that contributions must be spent on acquisition of land or capital improvements 
to existing land (i.e., not operational matters, such as maintenance of open space or 
payment of salaries). 

Open space contributions are collected under the Subdivision Act 1988.  The contribution is 
collected at the time of subdivision as a percentage rate of the value of the undeveloped 
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land. The Subdivision Act allows Council to collect up to 5 percent unless a higher rate is 
specified in the planning scheme.   

Section 18 of Subdivision Act has ‘guidelines’ or ‘tests’ to assist Council in determining 
whether it can require a developer to pay an open space levy.  

 
(1A) The Council may only make a public open space requirement if it considers 

that, as a result of the subdivision, there will be a need for more open space, 
having regard to: 

a) the existing and proposed use of the land; 
b) any likelihood that existing open space will be more intensively used 

after than before the subdivision; 
c) any existing or likely population density in the area of the subdivision and 

the effect of the subdivision on this; 
d) whether there are existing places of public resort or recreation in the 

neighbourhood of the subdivision, and the adequacy of these; 
e) how much of the land in the subdivision is to be used for places of resort 

and recreation for lot owners; 
f) any policies of the Council concerning the provision of places of public 

resort and recreation.  
 

The Subdivision Act 1988 also provides that if an open space requirement is specified in the 
planning scheme, Council can impose this requirement on the subdivision in accordance with 
Section 18(1A) of the Subdivision Act.  If a planning scheme has fixed the level of public open 
space contribution in Clause 52.01, there is no power to vary or reduce it in the event that 
Section 18(1A) applies.  

Council currently seeks a requirement for open space through the Subdivision Act 1988 only, 
with no specific requirement in the planning scheme. These leaves Council needing to 
rationalise its requests for open space contribution on a case by case basis under the 
provisions of the Subdivision Act 1988, rather than a specified rate through the planning 
scheme.  

2.3 A growing demand for open space 

Projected population growth 

State Government population projections predict the population growth for Bass Coast Shire 
over the next 15 years. The following table indicates a substantial projected increase in 
population and the number of households within Bass Coast Shire. Between 2016 and 2031, 
the number of persons is projected to increase by 39.5% and the number of private 
dwellings by 29.3%. 
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Year Population Number of Private 
Dwellings 

Occupancy Rate Average 
household size 

2011 (Census 
Actual) 

30,232  24,222  56% 2.19 

2016 33,581 25,888  58% 2.19 
2021 37,898  28,507  60% 2.19 
2026 42,638 31,182 61% 2.20 
2031 46,872  33,492  63% 2.19 

Historic and projected population and housing growth in Bass Coast Shire. Source: DELWP, Victoria in Future, 2015 

Population and housing growth of this scale has significant planning implications for Council 
across a wide range of facilities and services that are provided, including open space.  

The MSS identifies that the majority of future urban growth in the municipality will be 
concentrated in Wonthaggi, in particular the northeast growth area. The growth area will 
accommodate approximately 8000 people.  This represents just over half of the future 
projected population growth of the municipality.  

In addition to a growing resident population, Bass Coast has a significant visitor population 
meaning a high level of vacant dwellings within certain areas, as well as high population 
fluctuations during holiday period. This fluctuating population provides particular challenges 
for Council in how they manage open space.  

Planning permit activity in Bass Coast Shire 

DELWP planning permit activity reporting data shows there were 8 applications for 
subdivisions of ten or more lots in 2012/13 and 5 applications for ten or more lots in 
2013/14. There were also 75 applications for 1 – 9 lots in 2012/13 and 59 applications for 1 – 
9 lots in 2013/14.1 

Whilst an open space contribution may not be charged on a 2 lot subdivision, the number of 
two lot subdivision planning permit permits issued was 119 during the 2015 period.  

DELWP data indicates a steady stream of subdivisions is occurring in Bass Coast.  With the 
continued projected growth in population, including within the identified growth area of 
North Wonthaggi, there will continue to be a demand for new lots within the shire.  

There would be value in undertaking more detailed analysis of the subdivision permits issued 
over the last four – ten years to identify the number and location of lots created each year, 
and the amount of open space contribution that was paid in each instance. 

Sport and Active Recreation Needs Assessment 2016 (SARNA) 

Bass Coast Shire Council prepared a Sport and Active Recreation Needs Assessment in 2016 
(SARNA) to identify local community sport and recreation needs now and into the future.   
The report found that the provision of playing facilities was adequate across the 
municipality, however, the condition of support facilities was below standard.  The report 

1 Source: Department of Environment, Land, Water and Planning, Planning Permit Activity Annual Report 2012-13 & 2013-14, State of 
Victoria.  Accessed 3 May 2016, http://www.dtpli.vic.gov.au/planning/planning-applications/planning-permit-activity-in-victoria/annual-
report-2013-14. 
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concluded that there was a strong need to upgrade and improve the condition of existing 
facilities to increase the level of participation in sport and recreation activities.   

The SARNA identified a range of priorities for future sport and recreation planning and 
provision in Bass Coast, including: 

• Development of an indoor highball (basketball/netball/volleyball) facility in 
Wonthaggi. 

• The need to urgently address the inadequate indoor aquatic facilities. 

• Upgrading player and umpire amenities that are female and family friendly. 

• Address netball and tennis court non-compliance and surface condition issues. 

• Playing field, floodlighting and change room facilities for soccer activities. 

• Provision of an additional croquet lawn in Wonthaggi. 

• Address the gap in informal and active recreation pursuits (walking, cycling etc.). 

• Increased infrastructure for lifestyle sports (e.g. surfing, mountain biking etc.). 

The SARNA study identifies that the existing provision of sport and recreation facilities is 
below average.  An increasing population will place additional pressure on existing facilities 
and reinforces the need for investment in improved facilities and provision of open space.  
The proposed public open space contribution policy will assist in addressing the priorities 
identified in the SARNA study. 
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3 Bass Coast Open Space Plan 
This chapter provides a brief overview of the Bass Coast Open Space Plan (BCOSP), which 
was adopted by Council in 2008 and identifies issues associated with its implementation in 
its current form.  

3.1 Overview of the Bass Coast Open Space Plan  

Council engaged @leisure to prepare an Open Space Plan for Bass Coast in 2004. The aims of 
the Strategy included: 
• To analyse the Shire’s public open space for long term strategic planning and 

development; 
• To provide a basis for Council policy especially developer contributions and local area 

planning. 
• To identify gaps in the provision of public open space 
• To develop a plan for the future development of parks by area 
• To provide justification for applying developer contributions.  

The Bass Coast Open Space Plan (BCOSP) was completed in 2008 and consists of a number of 
Volumes as follows: 
• Bass Coast Open Space Plan, Volume 1, Issues and Strategies; 
• Bass Coast Open Space Plan, Volume 2, Consultation Findings; 
• Bass Coast Open Space Plan, Volume 3, Locality Analysis; and 
• Bass Coast Open Space Plan, Implementation Strategy. 

Principles and priorities 

The BCOSP establishes the priorities for open space planning and identifies specific 
opportunities to improve the open space network in each location across the shire. It 
includes detailed policy guidelines for use in planning decision making, suitable for 
incorporation in the Bass Coast Planning Scheme.  

Within the BCOSP, open space is defined as public land that is primarily open to the sky, 
provides leisure or environmental benefits and is accessible to the public.  It may have a 
fence around it, it may be a streetscape, or it may be paved. The forecourt of some public 
buildings may also be considered open space. (BCOSP, Vol 1, 2008, p2) 

The BCOSP establishes the following priorities for open space in Bass Coast: 

1. More functional open space for each locality; 

2. Local character and biodiversity protected and enhanced; 

3. More places to walk and cycle; 

4. Better management of what’s existing; 

5. Design for diversity, sustainability and accessibility. 

These priorities are supported by a range of strategies and actions, which are outlined in 
detail in the BCOSP Implementation Strategy.  
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As well as general strategies and actions that relate to open space planning at a strategic 
level, there are more than 50 location specific actions relating to acquisition or improvement 
of specific spaces or trails to improve the open space network. Most of these projects would 
be eligible for funding through the open space contribution, either in full or in part. At this 
stage, the majority of these projects have not been costed, or prioritised in the context of 
Council’s overall capital works obligations.  The list of these specific actions can be found in 
Attachment One. 

Open space contributions policy 

The BCOSP includes the following policy in relation to collection of open space contributions: 

‘Provide 10% of land (or an equivalent proportion of land value as cash in lieu) as 
an open space contribution in subdivisions (in order to meet the range of open 
space needs of residential communities) in the following instances: 
• Where private dwellings will have lots of less than 1000m2 in area; 
• In new residential areas where there is no established reserves for social/family 

recreation within 500m without crossing a collector road or higher (not just the 
subdivision on one house block in a existing residential subdivision); 

• Where specified as an action in this plan; and 
• In residential and township zones where there is no social / family recreation space 

within 500m, or off road trail within 800m or a sports reserve within 1km (unless a 
greater percentage has been specified in a subsequent development or structure 
plan. 

Where the lots in a new subdivision are to be 1000sqm or more in size, an open 
space contribution of 5% should be taken to provide, or embellish social / family 
recreation hubs in the closest hamlet, or to provide for use of the foreshore reserve 
and off road trails.  

An open space contribution will be from net developable land and therefore shall 
not include land reserved for drainage purposes, for the protection of significant 
flora and fauna or sites of significant cultural heritage, or buffers.  

Open space contributions should be taken in residential, commercial and industrial 
zones. Open space may be needed in non residential zones to provide for the 
psychological need for contact with nature, to meet regional and district 
catchment requirements (e.g. trail corridors, access to the foreshore and sporting 
facilities), for visual amenity and for recreation for workers in commercial or 
industrial zones.  

Land should be taken as open space in preference to cash, especially in 
circumstances where: 

• There is a demand for open space in that location; 

• There is no social / family recreation area or trail to serve that urban 
neighbourhood; 

• An existing corridor should be enhanced to provide for recreational 
opportunities; 
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• There is a strategically important link required with adjoining open space or 
other land uses, for wildlife movement, for a path or trail; 

• Mature trees, features of regional (or greater) environmental or cultural 
significance, (those of environmental significance should be able to be 
protected outside open space provision); 

• The land is of sufficient size, and in an appropriate location, for the provision of 
the type of part, recreation or sporting facility required in the local area, 
township or municipality; 

• The nature and condition of the land is compatible with the preferred end 
use/purpose and its development for that purpose can be cost effective.  

Cash should be taken instead of land where: 

• The size of the subdivision does not allow sufficient land to be taken as open 
space to meet the demand for identified functions and setting times within the 
boundary of the subdivision; 

• A good range of functions and setting types is already available (to meet the 
specified thresholds) within the locality; 

• Where embellishment of those or enhanced quality of resource or opportunities 
is a priority; 

• Resources are needed to develop a regional recreational resource the new 
residents will use; 

• The cash taken in lieu of open space shall be returned to regional open space as 
above, or open space in the vicinity of where it was taken.  

(BCOSP, Vol 1, p48 repeated in BCOSP, Implementation Strategy, p22 & 23). 

3.2 Status of the Bass Coast Open Space Plan 

Council adopted the BCOSP in November 2008. On February 18, 2009, Council resolved to 
implement the Open Space Strategy as follows: 

Approve the implementation of the Open Space Plan provisions via incorporation 
into the Bass Coast Planning Scheme in 2013/2014.  

Endorse the interim use of the Open Space Plan’s guidelines for open space 
contribution and provision as part of land rezoning processes; and the 
development of additional resource documents to guide development proposals 
and planning applications.  

From a planning perspective, the BCOSP holds some weight, as highlighted in the VCAT 
decision Parry v Bass Coast SC [2011] VCAT 1977 (17 October 2011) which relied on the 
BCOSP in its deliberations as it is an adopted strategy of Council.  However it has not yet 
been incorporated in the planning scheme and such is not a statutory planning document.   
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4 Existing policy and practice at Bass Coast Shire 
Council 

This chapter explores the way in which Council currently manages the planning for and 
funding of the open space network.  

4.1 Open Space funding 

Capital versus operational funding.  

Councils generally have separate budgets for operational and capital expenditure.  

In the context of managing open space, operational funds will generally be used for 
maintenance issues such as cleaning, minor repairs, gardening and maintaining surfaces. 

Capital funds will generally be used to create new assets, or improve the condition of 
existing assets through an upgrade of facilities such as playground equipment, pavements 
and signage.. 

Open space contributions collected under Section 18 of the Subdivision Act, or via Clause 
52.01 of the planning scheme, can be used to fund projects that fall into the capital category. 

Contribution amounts 

Prior to the finalisation of the BCOSP, Council used a sliding scale to calculate open space 
levies, based on the “VicCode 2” provisions that were in place until the mid-1990s.  This 
sliding scale provided a 2% levy for thee lots, 3% for four lots, 4% for five lots and 5% for six 
or more lots.  

After the BCOSP was adopted in November 2008, Council changed its policy and applied the 
BCOSP guidelines for open space contributions. The BCOSP has two rates for open space 
contributions: 10 percent and 5 percent.  The higher rate is applied for smaller lot sizes (less 
than 1000sqm), in areas poorly serviced with existing open space and whether an open 
space project has been identified in the BCOSP. Five percent is applied elsewhere2. 

However, because Council doesn’t have these rates specified in the planning scheme, the 
maximum rate that can be sought at this stage is a five percent contribution, negotiated on a 
case-by-case basis.  This is Council’s current practice.  

Amount in reserve fund 

Once collected, open space contributions are placed into a special reserve fund.  The 
purpose of the reserve fund for open space contributions at Bass Coast is: 

 ‘To provide future recreational services in particular areas where contributions 
were made’. 

Council accounts for its reserve fund by area.  The balance of the reserve fund on the 30 
June for each year is shown in the table below.. 

2 Bass Coast Open Space Plan – Implementation Strategy, page 22. 
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Locality 2009 

$ 
2010 

$ 
2011 

$ 
2012 

$ 
2013 

$ 
2014 

$ 
2015 

$ 
Bass 15,865 15,865 15,865 15,865 15,865 15,865 15,865 

Phillip Island 812,046 811,341 835,101 720,887 92,418 132,363 244,893 
Wonthaggi 184,482 256,408 442,832 421,832 468,902 451,502 551,002 
Inverloch 157,466 187,716 197,116 234,616 262,116 301,866 318,230 
San Remo 63,460 138,460 168,460 197,210 197,210 197,210 215,710 
Corinella 225,283 230,823 258,550 288,686 288,686 302,186 302,186 
Kilcunda 

Foreshore 
81,223 46,223 46,223 46,212 38,257 2,936 2,936 

Kilcunda - - - - - 6,500 6,500 
TOTAL in fund 1,539,835 1,686,846 1,964,157 1,925,329 1,363,454 1,410,428 1,657,322 

Council’s open space reserve fund, showing balance of funds at 30 June for each year shown. 

Accounting for the open space contributions in this way allows Council to ensure that funds 
are equitable spent across the municipality based on where funds were collected.  

The key observation from this table that can be made is that Council is accruing significant 
amounts of money in the open space reserve fund.  Expenditure does not appear to be being 
drawn down to fund projects in higher growth areas in the municipality, where higher levels 
of contributions are being paid.  This is particularly the case for San Remo, Inverloch, 
Corinella and Wonthaggi, which have high ‘stockpiles’ of funds at 30 June 2015, relative to 
the amounts shown in the 2009 column. 

 

4.2 Long Term Financial Plan 

Council has a comprehensive 10-year Long Term Financial Plan which outlines the Capital 
Works projects that it will fund, and the way they will be funded.   The Long Term Financial 
Plan also includes projections for Open Space Contributions. 

Projected funding of open space 

Under the Open Space category, $33,387,000 has been allocated to the Open Space over the 
period 2016/17-2024/25. 

It is acknowledged that a program to guide expenditure of this money based on the highest 
priority projects is required.   

Specific projects have been identified in each year within the open space category.  These 
projects have been identified through a combination of means including the Playground 
Strategy, Occupational Health and Safety factors, Environmental Sustainable Design Strategy 
(water harvesting), erosion control, Councillor requests and accessibility requirements.  

The following table provides an analysis of the projected capital works for the Open Space 
category. 
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 2016/17 

$’000 

2017/18 

$’000 

2018/19 

$’000 

2019/20 

$’000 

2020/21 

$’000 

2021/22 

$’000 

2022/23 

$’000 

2023/24 

$’000 

2024/25 

$’000 

TOTAL 

$’000 

Capital Works. 
Projected Open 

Space Expenditure 

 

1,459 298 744 491 687 13,231 14,152 1,111 1,399 33,572 

Revenue.   

Projected Open 
Space Contributions 

197 201 205 209 213 217 222 226 231 1,921 

Bass Coast Shire Council Long Term Financial Plan 2015, Open Space Category 

Based on population projections, subdivision planning permit activity, and Council’s housing 
growth strategy, there will continue to be a high demand for release of new land for 
subdivision and subsequent development of residential lots in Bass Coast Shire.  

The funds to be collected through open space contributions is projected to increase over the 
ten year period of the capital works budget from $197,000 in 2016/2017 to $231,000 per 
annum between 2024/25.  

It is recommended that Council prepare an open space asset management strategy to guide 
capital expenditure on the open space network to meet the needs of the community over 
the long term (10 – 20 years time frame). The following chapter includes an example of an 
asset management strategy of this nature prepared by Knox City Council.  

Appropriate expenditure of the open space reserves 

Historically, the amount being collected through open space contributions is significantly less 
than the amount being expended on open space projects. Reliance on the open space 
reserve to fund open space projects is low, with most of the costs associated with open 
space projects coming from sources other than the open space reserve. This is likely to be to 
the detriment of other priority capital works projects within the shire.  

Given that the open space funds are reserved for the express purpose of ‘provid(ing) for 
future recreational needs in areas where contributions were made’ there appears to be an 
underspending on open space projects relative to the amount of monies being collected as a 
result of subdivision and consequent new development.  

It is a reasonable approach to ‘stockpile’ open space reserve funds for future major works 
planned, such as the purchase of a large open space to create a park, however Council does 
not have any such projects identified in the current capital works budget over the next ten 
years.   

This would suggest Council should either increase the number of open space projects it plans 
and delivers, using the open space contributions reserve as funding, in order to meet the 
needs of the communities from which those funds are being collected or alternatively draw 
more heavily on the open space funds collected each year to pay for open space projects. 

Given the high number of open space projects that have been identified as priorities in the 
BCOSP, it is more probable that Council should be investing more heavily in the open space 
network, using the funds collected through open space contributions, in order to meet 
demand for the open space needs of the additional future projected population. 
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It is recommended that Council review how the open space reserve fund is used, and 
develops policy to assist with capital works budgeting and appropriate expenditure of the 
reserve.  
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5 Benchmarking 
This chapter outlines the way in which other Councils across the state collect open space 
contributions, analyses the approaches taken by seven municipalities considered to be most 
useful to compare Bass Coast with, and provides an overview of recent relevant VCAT 
decisions. The chapter also addresses recent legislative and policy changes, which may be 
relevant. 

5.1 Schedule to Clause 52.01 provisions across Victoria 

A comparative review of all of the Councils in Victoria using the schedule to Clause 52.01 was 
undertaken and is shown in Appendix B. 

This review showed that the schedule is used in many different ways across the state.  

17 rural councils and 25 metropolitan councils utilise the schedule to Clause 52.01. Examples 
of ways in which the use of the schedule vary include: 

 
• Five councils only include residential subdivision, six councils include residential, 

industrial and commercial subdivision, and ten councils include all subdivision. 
 

• 23 Councils apply site-specific requirements to growth areas or strategic redevelopment 
sites.   
 

• The most common amount specified was 5%, however the figures ranged from 1% in 
Moyne’s Rural Residential Zone to 20% in parts of Casey.  
 

• Three Councils incorporate the old ‘VicCode 2’ sliding scale, which ranges from 2 – 5% 
depending on the number of lots created.  

 
• Two Councils included a differential rate based on land zoning. Moyne has a 5% 

requirement for subdivision in the Residential 1 Zone, and 1% for subdivision in the Rural 
Residential Zone.  Greater Shepparton has a 5% requirement for Residential 1 Zone, 
Industrial Zones and Commercial Zones, and a 3% requirement for Rural Living, Low 
Density Residential and Township Zones. 
 

• One Council, Knox, has a two tiered rate based on lot size (as proposed in the BCOSP) 
with a rate of 5% for lots more than 725sqm and 8.5% for lots less than 725sqm. 

 
• Four of the six Gippsland Regional Councils apply a Schedule to Clause 52.01; 

o Baw Baw applies a 4.5% rate within the Drouin and Warragul strategic growth areas. 
o Latrobe applies a 5.29% rate within the Lake Narracan strategic growth area. 
o South Gippsland applies a 5% rate on all subdivisions. 
o Wellington applies a 5% rate on all land zoned General Residential, Low Density 

Residential, Township, Mixed Use and Rural Living. 
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5.2 Review of selected Councils 

 South Gippsland Shire Council 

Amendment C80 was incorporated into the South Gippsland Planning Scheme on 5 June 
2014. The amendment introduced several South Gippsland planning strategies into the 
planning scheme, including the South Gippsland Open Space Strategy 2007. In relation to 
open space the amendment updated Clauses 21.14 Community Services, 21.15 Local Areas 
and 21.16 Reference Documents as well as applying a 5% open space requirement to the 
schedule to Clause 52.01. The 5% contribution applies to all residential, commercial and 
industrial land. 

The justification for this contribution was based on recent VCAT decisions which have 
supported the 5% open space contribution, growth in population, cost of acquiring 
land/upgrading recreation facilities and limited open space available in South Gippsland 
Shire. 

There were no submissions to Amendment C80 which was incorporated into the scheme 
without a planning panel assessment. 

Wellington Shire Council 

Amendment C38 was incorporated into the Wellington Shire Council planning Scheme on 31 
May 2007. The amendment updated several local policies, updated Development Plan 
Overlay schedule 1 which applies to Wellington’s growth areas and introduced a 5% open 
space requirement to Clause 52.01. The 5% contribution applies to all land zoned General 
Residential, Low Density Residential, Township, Mixed Use and Rural Living. 

The basis for Amendment C38 was the Wellington Shire Council SEPA (Supportive 
Environments for Physical Activity) Scoping Report 2005. SEPA key principle is to integrate 
physical activity into daily life through incidental exercise such as walking and cycling. The 
scoping report acknowledged that Wellington Shire is well serviced for recreation facilities. 
The justification for the 5% contribution was based primarily on the need to upgrade 
facilities for an aging population base and to provide funds for walking and cycling 
infrastructure to encourage incidental exercise. 

There were no submissions to Amendment C38 which was incorporated into the scheme 
without a planning panel assessment. 

Moonee Valley City Council 

Amendment C98 was incorporated into the Moonee Valley Planning Scheme on 28 June 
2012. The amendment introduced a local policy (Clause 22.02) to guide the collection of 
public open space contributions, which applies to all subdivision of three or more lots.   

The local policy specifies that encumbered land will not be accepted as an open space 
contribution and includes a definition of encumbered land. It also specifies where cash in 
lieu of land is preferred instead of a land contribution 
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The amendment also introduced a 5% open space requirement to the schedule to Clause 
52.01 of the planning scheme based on the Council’s Open Space Strategy. The justification 
for this contribution was: 
• A capital works program which costed open space works for the municipality at $40 

million over the 11 year time frame of the open space strategy; 
• Estimating the amount of this that could be apportioned to population growth as a result 

of new development subdivision ($21.1 million). 
• Estimating the total land area to be developed (subdivided) and multiplying this by the 

average residential land value in each precinct to be developed across the 11-year 
strategy to get a total value of the land projected to be subdivided, then 

• Dividing the $21.1m attributable to population growth by this total. 

This approach was found to be sound by the Panel, and was supported.  The strategic work 
underpinning the Moonee Valley City Council was prepared by ELM Pty Ltd in association 
with Thompson Berrill Landscape Design Pty Ltd, who also prepared the City of Melbourne 
work.  

Moreland City Council 
 
Amendment C85 was incorporated into the Moreland Planning Scheme on 23 September 
2010. The amendment inserted a new schedule to Clause 52.01, updated the MSS to make 
reference to the Moreland Open Space Strategy, 2004 and added the Public Open Space 
Contributions and Subdivision Report (SGS Planning and Economics, 2010) to the list of 
reference documents.  
 
The schedule includes a differential rate for open space contributions across the 
municipality; 
 

Type or location of subdivision Amount of contribution for 
public open space 

Location as defined by Plan 1:  
1. Brunswick East / North Fitzroy 2.8% 
2. Brunswick 3.1% 
3. Brunswick West 2.5% 
4. Coburg 6.8% 
5. Pascoe Vale South 3.4% 
6. Coburg North 4.3% 
7. Pascoe Vale 3.7% 
8. Oak Park 3.1% 
9. Fawkner 5.7% 
10. Hadfield 4.3% 
11. Glenroy 4.0% 
12. Gowanbrae / Tullamarine 4.7% 

The differential rate was established based on the following principles: 

• Identification and costing of capital projects to be funded. 

• Apportionment of the costs of projects between existing ratepayers, exempt subdivisions 
and non-exempt subdivision. 
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The Panel report included useful discussion on the approach that should be taken to 
apportionment of costs, quoting from both the Glen Eira Planning Scheme Amendment C20 
and the Whitehorse Planning Scheme Amendment C99 Panel reports as follows: 

In relation to Glen Eira Amendment C20: 

The size of the contributions in monetary terms that are proposed to be charged 
for re-subdivisions in established residential areas, would appear to be 
disproportionate to the extra demand for open space created by such subdivisions. 
The Open Space Strategy essentially acknowledges that the main issue identified is 
for changes to recreational facilities to better suit the needs of an ageing 
population. This is a general trend that is not confined to medium density dwellers 
and its costs should be borne equably by all ratepayers. 

In relation to Whitehorse Amendment C99: 

In dealing with public open space contributions under the Whitehorse Planning 
Scheme, it is important to distinguish that the contribution rates contained in the 
schedule to Clause 52.01 relate to the needs of the new population as distinct from 
the needs of the existing population. Any shortfall in supply needs to be met by 
Council using other funding sources.  

The use of funds collected from Clause 52.01 are to be used to provide new open 
space or upgrade existing open space to cater for the additional growth arising 
from the approval of subdivisions. This reflects the need to assess whether the 
approval of a subdivision will result in an additional need for public open space 
either from additional population growth or further intensification of use of 
existing open space.  

The Panel for Moreland Amendment C85 supported these principles.  

Amendment C122 increased the contribution amounts under Schedule 52.01 for  Brunswick 
East/North Fitzroy, Brunswick and Glenroy to 6.7%, 6.3% and 6.5% respectively when 
incorporated into the Moreland Planning Scheme on 10 October 2013. Amendment C122 
was based on extensive strategic work including preparation of an open space strategy and 
structure planning for the three suburbs which identified and costed open space projects to 
service rapidly growing population in these areas. 

City of Port Phillip 

Amendment C62 was incorporated into the Port Phillip Planning Scheme on 27 June 2011.  
The amendment introduced a 5% open space contribution in Clause 52.01 of the planning 
scheme based on Council’s Open Space Strategy.  

The City of Port Phillip Open Space Strategy, 2009, included the following policy for the 
collection of open space contributions: 

Council will seek contributions of 5% of land area across the City (as either cash or 
land) in residential, commercial or industrial zones, pursuant to the section 18 of 
the Sub-division Act 1988.  

5% contributions are required in all zones and areas of the City to assist in the 
implementation of Council’s capital works program for open space development. 
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The works program is based on a neighbourhood analysis of local needs and 
participation trends as presented in this strategy.  

Open space development works in parks includes: implementation of endorsed 
Master Plans, creation of off-road trails, works on building and landscape 
conservation, and playground developments, sporting fields, seating, picnic areas 
and park landscapes.  

In most cases Council will seek cash contributions, as appropriate sized land may 
not be available for acquisition.  

However, there are parts of the City where land would be desirable if available in 
useful size and location. The neighbourhood analysis lists these areas.  

Land will not be taken as a public open space contribution that is: encumbered by 
steep grades, too contaminated for use as public open space, a drainage reserve, 
subject to flooding, an easement, road verge (unless to create a planned off-road 
trail), road way, buffer, water treatments, or has no ability to provide a 
recreational function.  

Land contributions are sought where:  
• There is a lack of social family recreation space in the neighbourhood  
• Land of a suitable usable size is available to support the identified function 

required  
• A strategically important link is required to other open spaces  
• Mature trees, or other cultural values will be protected and usefully 

incorporated into the development  
• Industrial areas in transition that result in higher numbers of workers or 

residents  
• Useful links (off-road trails) to existing open space can be created.  

Public open space is required in industrial and commercial areas of South 
Melbourne and Port Melbourne, to provide recreation opportunities for the 
increasing number of workers in these neighbourhoods. (pp 24 – 25) 

No submitters challenged the proposed change. At the Panel Hearing, Council justified the 
figure of 5% based on: 
• Projected population growth; 
• Reducing provision of private open space; and 
• Increasing density of development.  
 
The Panel supported the approach taken, and the outcome of the amendment was the 
introduction of a 5% contribution for all land in the municipality. 
 
Knox City Council 

Knox City Council is the only municipality to have a differential rate based on lot size (as 
proposed in the BCOSP). The rate for lots less than 725sqm is 8.5% and greater than 725sqm 
is 5%. The differential rate in the schedule to Clause 52.01 formed part of the new format 
planning scheme approved on 18 November 1999. 
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Knox City Council adopted an Open Space Strategy in May 2004, however the schedule to 
Clause 52.01 did not change as a result. The Open Space Strategy was scheduled for review 
last financial year, however this project has not yet been published. 

Knox City Council has prepared the Open Space Asset Management Plan, 2011. The purpose 
of the Plan is: 

To provide a strategic and practical framework to both Council and the community 
with regard to the management, protection and care of open space assets. (p.i)   

Whilst the Plan does not go into detail about levels of open space contributions that will be 
required to fund the Asset Management Plan, it provides a clear and sound basis by which to 
apportion cost of open space improvements to new development that Council will be able to 
use when it prepares its new Open Space Strategy.  

The Knox Open Space Asset Management Plan, 2011 provides a useful and recent resource 
to Bass Coast in developing its own Open Space Asset Management Strategy.  

Darebin and Monash City Councils 

Darebin City Council is the most recent Council to introduce a sliding scale based on the 
number of lots created in the subdivision into the schedule to Clause 52.01.  It was 
introduced into the planning scheme via Amendment C50 on 12 August 2004.  There were 
no submissions to the Amendment, and consequently no panel hearing to consider the 
matter.  

The other Council with this sliding scale is City of Monash, who successfully translated the 
former VicCode 2 sliding scale provisions into their planning schemes during the introduction 
of the new format planning schemes in 1999 and 2000.  

Bass Coast Shire Council used the same sliding scale until the adoption of the BCOSP, 
however it didn’t form part of the planning scheme, therefore was just used as a guide.   

Based on VCAT decisions that have occurred since the introduction of Amendment C50 to 
the Darebin Planning Scheme, precedent has now been established that a sliding scale based 
on number of lots created is not the preferred method of collecting the open space 
contribution. Details about the key case that established this precedent, Stupak v Hobsons 
Bay CC (includes Summary) (Red Dot) [2011] VCAT 618 (11 April 2011), are outlined in 
Section 5.3 below. 

Discussion 

The level of strategic justification undertaken to support the introduction of an open space 
contribution varies greatly between municipalities.  

Of the six Councils reviewed, two (Moreland and Moonee Valley) have taken a rigorous 
approach based on forward planning for open space capital works, projecting rates of 
growth (either by area, neighbourhood or municipality) then apportioning the cost of open 
space capital works between existing and future residents.  

Port Phillip have not had the benefit of a costed capital works plan to assist them in 
justifying the application of the open space contribution, however have successfully argued 
for a 5% levy based on the fact that the population in Port Phillip is projected to grow 
significantly, and this will place a burden on the open space network. The Port Phillip Open 
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Space Strategy (and the accompanying implementation plan) does not include a listing of 
capital works projects to be undertaken, however it does provide guidelines as to what sort 
of projects should be funded, and the priority suburbs for land acquisition. 

Knox’s differential rate based on the size of the lot was established over 14 years ago, and 
the same approach has not been implemented in any other scheme since that time.  The last 
time that a sliding scale based on number of lots created was introduced into the planning 
scheme was 12 years ago.  This provision was not challenged through the amendment 
process, and as a result was incorporated into the scheme without the benefit of a planning 
panel assessment.  

5.3 Relevant VCAT decisions 

It is important to understand the assessment of open space contributions as part of VCAT 
cases.  A number of cases have been identified that are of particular relevance. 

In Stupak v Hobsons Bay CC (Red Dot) [2011] VCAT 618 (11 April 2011) the member 
acknowledged that consistency of application of the open space contribution in Hobsons Bay 
would be better assured if Council included a figure in the schedule to Clause 52.01 of the 
planning scheme.  

She acknowledged that Council is legitimate in requiring open space at a consistent rate 
regardless of the size of the development stating: 

I see no reason why a different proportion should be paid by small subdivisions 
compared to large subdivisions.  The amount will be different, with small 
subdivisions paying less than large subdivisions by virtue of the difference in their 
site value, but the amount paid should not be confused with the proportion paid.  I 
regard the provision of public open space contributions to be a benefit to the public 
good.  

The issue of consistency was further discussed in Parry v Bass Coast SC [2011] VCAT 1977 (17 
October 2011].  The member found that a lack of certainty around open space contributions 
did not benefit anyone and led to uncertainty and speculation.  He stated: 

In my view, the open space requirement should not be a ‘free for all’ where 
arbitrary amounts are bandied around as negotiating tools.  If the principle is 
accepted that open space provision is of the benefit to the community, and that 
open space area will need to be developed and maintained, then it seems to be an 
entirely proper use of the planning system to levy a set amount for those who are 
improving their land (and generating more people) and then to specifically apply 
that amount to an equitable open space provision. The speculating exercise of 
picking a figure somewhere between zero and five has, and will, lead to endless 
doubt and inconsistency.  A system that expressly locked in the five percent would 
remove that speculation. 

It seems to me that once the ‘need’ criteria has been satisfied, then a contribution 
of 5% is really the default position with the onus on the applicant to justify any 
reduction. In my view, no such justification has been advanced in this case.  As 
Council has clearly justified its case for more open space on a ‘needs’ basis, I can 
find no basis to discount the amount specified in Section 18 of the Subdivision Act.  
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In the case of Glebe Investments v Bass Coast (2013), VCAT determined to reduce a public 
open space contribution from 5% to 1%.  The applicant submitted that an open space 
contribution was not required as the land had been held in 13 allotments until 1997 and it 
was only because of an adverse possession claim at the time that a new title was issued by 
the Titles Office that placed all of the land in one holding on a single title.   

The member acknowledged that some contribution was required and noted that in the 
absence of a Schedule to Clause 52.01, wide discretion is available on open space 
contribution and the proposal did not justify a contribution above 1%. 
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6 Assessment of the open space contribution 
proposed in the Bass Coast Open Space Plan 

The open space contributions policy in the BCOSP is repeated here in order to assist with this 
assessment: 

‘Provide 10% of land (or an equivalent proportion of land value as cash in lieu) as 
an open space contribution in subdivisions (in order to meet the range of open 
space needs of residential communities) in the following instances: 

o Where private dwellings will have lots of less than 1000m2 in area; 
o In new residential areas where there is no established reserves for social/family 

recreation within 500m without crossing a collector road or higher (not just the 
subdivision on one house block in a existing residential subdivision); 

o Where specified as an action in this plan; and 
o In residential and township zones where there is no social / family recreation 

space within 500m, or off road trail within 800m or a sports reserve within 1km 
(unless a greater percentage has been specified in a subsequent development or 
structure plan. 

Where the lots in a new subdivision are to be 1000sqm or more in size, an open 
space contribution of 5% should be taken to provide, or embellish social / family 
recreation hubs in the closest hamlet, or to provide for use of the foreshore reserve 
and off road trails.  

An open space contribution will be from net developable land and therefore shall 
not include land reserved for drainage purposes, for the protection of significant 
flora and fauna or sites of significant cultural heritage, or buffers.  

Open space contributions should be taken in residential, commercial and industrial 
zones. Open space may be needed in non-residential zones to provide for the 
psychological need for contact with nature, to meet regional and district 
catchment requirements (e.g. trail corridors, access to the foreshore and sporting 
facilities), for visual amenity and for recreation for workers in commercial or 
industrial zones.  

Land should be taken as open space in preference to cash, especially in 
circumstances where: 

• There is a demand for open space in that location; 

• There is no social / family recreation area or trail to serve that urban 
neighbourhood; 

• An existing corridor should be enhanced to provide for recreational 
opportunities; 

• There is a strategically important link required with adjoining open space or 
other land uses, for wildlife movement, for a path or trail; 
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• Mature trees, features of regional (or greater) environmental or cultural 
significance, (those of environmental significance should be able to be 
protected outside open space provision); 

• The land is of sufficient size, and in an appropriate location, for the provision of 
the type of part, recreation or sporting facility required in the local area, 
township or municipality; 

• The nature and condition of the land is compatible with the preferred end 
use/purpose and its development for that purpose can be cost effective.  

Cash should be taken instead of land where: 

• The size of the subdivision does not allow sufficient land to be taken as open 
space to meet the demand for identified functions and setting times within the 
boundary of the subdivision; 

• A good range of functions and setting types is already available (to meet the 
specified thresholds) within the locality; 

• Where embellishment of those or enhanced quality of resource or opportunities 
is a priority; 

• Resources are needed to develop a regional recreational resource the new 
residents will use; 

• The cash taken in lieu of open space shall be returned to regional open space as 
above, or open space in the vicinity of where it was taken’.  

(BCOSP, Vol 1, p48 repeated in BCOSP, Implementation Strategy, p22 & 23). 

6.1 General issues 

The BCOSP includes a differential rate for open space contributions that should be made at 
time of subdivision, including guidance as to contribution amounts being 10% under a range 
of circumstances, and 5% in other circumstances.  

The BCOSP does not map or nominate specific areas where a 5% or 10% contribution will be 
preferred. Instead there is a reliance on interpretation of the wording of the open space 
contribution policy which is quite general.  

For example, one of the criteria that justifies the collection of a 10% contribution is: 
o In new residential areas where there is no established reserves for social/family 

recreation within 500m without crossing a collector road or higher (not just the 
subdivision on one house block in a existing residential subdivision); 

The wording means that there is a need for a judgement call to be made on a case-by-case 
basis in accordance with the principles established in the BCOSP to determine which rate 
should be sought. This makes the open space contribution policy difficult to implement in 
the planning scheme at this stage, unless further work is undertaken to identify specific 
locations or zones where each rate will be sought. 

In addition, there is no basis for the amounts of 5% and 10% that have been selected. They 
appear to be arbitrary figures as there is no strategic justification for these amounts within 
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the BCOSP based on costing of planned projects, projected subdivision and population 
patterns and the amount of contribution for open space projects that should be apportioned 
to new development occurring in Bass Coast Shire.  

 A 10% contribution is significantly higher than the amount specified in the Subdivision Act 
1988.  In recent years, Councils who have successfully incorporated rates of this scale within 
the schedule to Clause 52.01 have undertaken systematic development modelling and 
project prioritisation and costing in order to justify the rate to a Planning Panel.  There have 
also been several VCAT decisions that have established precedents in relation to how open 
space contributions can be justified.   

6.2 Benchmarking outcomes 

Based on the analysis of current policy and practice at Bass Coast, and the benchmarking 
outcomes, an assessment of the proposed BCOSP open space contributions can be made.  

Differential rate based on lot size 

The proposed policy establishes that a 10% contribution should be sought for lots of less 
than 1,000sqm, and a 5% contribution for lots of 1,000sqm or more. 

This is similar to the approach taken in the Knox Planning Scheme. This provision was 
introduced at the time of the new format planning scheme in 1999. No other Council has 
successfully implemented a similar control since that time.  

The BCOSP does not provide any justification for the application of this differential rate.  
Presumably it is because larger lots will have a larger amount of private open space; 
therefore create less demand for public open space.  

In the light of the Stupak v Hobsons Bay CC (includes Summary) (Red Dot) [2011] VCAT 618 
(11 April 2011) VCAT decision, it is unlikely that this approach will provide enough of a 
justification for the differential rate.  

In addition, no analysis has been undertaken to indicate where lots less than, or more than 
1000sqm may be created, and how this relates to the open space projects that have been 
identified in the BCOSP. An evaluation and spatial assessment of these two variables should 
be undertaken before proceeding with a 10% contribution based on lot sizes. 

Ten percent contribution in growth areas 

The proposed policy establishes that in new residential areas where there are no established 
reserves for social/family recreation within 500m without crossing a collector road or higher, 
a 10 percent contribution be sought.  

The BCOSP doesn’t define what ‘new residential area’ means, nor does it establish where 
the new residential areas in Bass Coast are proposed to be located. 

Further work is required to identify new residential areas (growth areas) and quantify the 
level of development likely to occur in them, the time frame for this development, and the 
open space projects that will be required to meet the needs of the future population. 

This is the approach that has been taken by the City of Melbourne in the preparation of their 
open space contributions policy.  It is also the approach taken by the Growth Area Authority 
in developing contribution rates for new subdivisions in the growth areas of Melbourne.  
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Depending on the outcomes of this work, it may be appropriate to establish a separate open 
space contribution rate for specific growth areas in Bass Coast.  

Ten percent contribution where specified as an action in the BCOSP 

The proposed policy establishes that a ten percent contribution be sought where specified 
as an action in the BCOSP. There are no specific actions in the BCOSP that nominate where a 
ten percent contribution should be sought.  

Ten percent contribution in residential and township zones 

The proposed policy establishes that a ten percent contribution should be sought in 
residential and township zones where there is no easily accessible social/family recreation 
space, off road trail or sports reserve.  

Numerous open space projects have been identified in the BCOSP but have not yet been 
costed or prioritised meaning a full justification for the open space contribution based on 
the approach taken by Moreland, Melbourne and Moonee Valley is not possible at this 
stage. Further asset management planning for open space is required. 

However, the list of open space projects identified establishes that there is a clear need for 
improvements to the open space network in Bass Coast.  This has been established in the 
Parry v Bass Coast SC [2011] VCAT 1977 (17 October 2011] VCAT decision. 

Some of this need can be attributed to the projected increase in population, however this 
amount can only be established through an analysis of small area population projections 
assessed against the open space projects identified.  

6.3 Policy guidance 

Encumbered land  

The BCOSP open space contributions policy establishes the type of land that will not be 
considered for open space contributions, including drainage reserves, areas of significant 
flora and fauna or sites of significant cultural heritage, or buffers.  The approach of defining 
land that will not be accepted as open space contributions has been established through 
other planning schemes and provides useful guidance to developers and Council.  

Prior to incorporation in the planning scheme, it would be advisable to determine whether 
there are other types of land that may be considered to be encumbered, such as steeply 
sloping land, or land subject to landslip.  

Cash in lieu of land versus land contribution 

The BCOSP open space contributions policy establishes instances where cash in lieu of land 
will be preferred over land contribution and vice versa. 

This is an approach that has been used by other Councils and established in their LPPF. The 
proposed criteria for each category are extensive and may be difficult to rationalise in some 
instances.  Prior to incorporation into the planning scheme, a refinement of the criteria 
should be undertaken to make it clearer where cash in lieu of land will be accepted in 
preference to land.  
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7 Next steps 
7.1 Options for Council 

This report has established that the open space contribution proposed in the BCOSP is 
unlikely to be successfully introduced into the planning scheme based on the current level of 
strategic justification. 

However, in Parry v Bass Coast SC [2011] VCAT 1977 (17 October 2011], the VCAT Member 
found that Council had clearly established a need for open space in Bass Coast through the 
extensive strategic planning work it had undertaken, saying:  

It seems to me that once the ‘need’ criteria has been satisfied, then a contribution 
of 5% is really the default position with the onus on the applicant to justify any 
reduction. In my view, no such justification has been advanced in this case.  As 
Council has clearly justified its case for more open space on a ‘needs’ basis, I can 
find no basis to discount the amount specified in Section 18 of the Subdivision Act.  

This decision provides Council with justification to prepare a planning scheme amendment 
to introduce a five percent contribution rate to apply to residential, industrial and 
commercial land with little additional work. 

Council may then decide to undertake further work to establish whether a more 
sophisticated schedule to Clause 52.01, which may include differential rates, can be justified, 
and what this should look like.  

Based on this, the following options have been identified. 

Option One:  

Prepare a planning scheme amendment to introduce the BCOSP open space contribution 
policy in its current form.  This option is NOT recommended on the basis that there is 
inadequate strategic justification, and it is not specific enough to be interpreted easily at the 
development application stage 

Option Two: 

Commence a two stage planning scheme amendment process to introduce a schedule to 
Clause 52.01 and necessary changes to the Local Planning Policy Framework. 

Stage One:  Introduce a 5% open space requirement into the planning scheme and 
policy within the LPPF to guide the collection of the contribution.  

Stage Two:  If justified through further work, introduce a more sophisticated open 
space requirement, which takes into consideration: 

• Population growth and distribution; 

• A costed and prioritised open space capital works program; 

• How the costs of open space projects should be apportioned between 
existing and future residents.  
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This option is recommended as it locks a basic open space contribution amount into the 
planning scheme in the short term, based on the need for open space established in the 
BCOSP.  This provides certainty to Council, developers and the community.  In the longer 
term, it provides Council with an opportunity to better plan for, and fund, open space 
projects the municipality requires in line with its statutory obligations.  

7.2 Implementation 

 The following process should be followed to implement Option Two. 

 
Stage  Tasks Responsibility  

(lead in bold) 
One Changes to the BCOSP 

• Refine the definition of encumbered land contained 
within the BCOSP. 

 
Strategic Planning 

• Refine and simplify the criteria for cash in lieu of land 
versus land contribution contained within the BCOSP. 

Strategic Planning 

Further research of Council data 
• Undertake a detailed assessment of subdivision 

permits issued over the four – six years to identify 
number of lots created each year and the quantity of 
lots created in each subdivision. 

 
Strategic Planning 

• Using the assessment of subdivision permits, and the 
reserve fund data, determine average rate of open 
space contribution historically 

Strategic Planning, Statutory Planning. 

Changes to the planning scheme 
• Amend LPPF including amendments to the MSS and a 

possible Clause 22 policy to include policy guidance for 
collection of open space contributions. 

 
Strategic Planning 

• Introduce schedule to Clause 52.01 with a 5% 
requirement for all subdivision in residential, industrial 
and commercial zones 

Strategic Planning 

• Prepare planning scheme amendment documentation. Strategic Planning 

Two • Identify quantum and location of additional residential 
lot creation in the municipality.  

Strategic Planning 

• Cost and prioritise the recommendations outlined in 
the BCOSP (refer to Appendix One for a listing of the 
place based projects).  

Infrastructure Projects 

• Prepare an asset management strategy plan for the 
asset class ‘open space’ based on the principles and 
priorities established in the BCOSP, and the location 
and quantity of additional residential lot creation to 
guide capital expenditure on the open space network 
over the long term (10 – 20 years). 

Infrastructure Projects, Strategic Planning, 
Finance. 

• Review how the open space reserve is used and 
develop policy to assist with capital works budgeting 
and appropriate expenditure of the reserve.   

Finance, Infrastructure Projects, Strategic 
Planning.  

Page 31 of 32 | Bass Coast Shire Open Space Plan Review        



 

Stage  Tasks Responsibility  
(lead in bold) 

• Determine whether an amendment to the planning 
scheme is justified and implement if it is in line with 
the methodology used by the City of Melbourne and 
City of Moonee Valley.  

Strategic Planning 
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Appendix A: Locationally based open space projects 
identified in the Bass Coast Open Space 
Plan.  

1.3: Create high quality and more functional open space: 
• Provide a bowls facility at Cape Paterson; 
• Provide two full sized playing surfaces together (e.g. AFL/Cricket) at a new / school site, 

then reconsider the function of any existing unviable sports reserves for more social / 
family recreation (Cowes, Inverloch and San Remo.) 

• Diversify open space functions / settings in any future residential development of the 
Cape Paterson township. 

• Identify an additional open space for social / family recreation at Cowes, Inverloch (north 
west and Outrigger Estate), Dalyston (north) and Cape Paterson (west). 

3.1: Create a series of trail circuits: 
• Should land abutting existing reserves be subdivided, acquire land for connecting trails: 

o Newhaven Recreation Reserve and the community hub; 
o Bantering Bay Road and Oceanaires Reserve, Coronet Bay; 
o Saltwater Creek, Ventnor. 

• Determine and secure alignments to create accessible trail circuits utilising easements, 
reserves, former tram / railways and foreshore reserves to community facilities: 

o Kilcunda; 
o Around Coronet Bay and to Corinella; 
o San Remo, including cemetery, shopping centre, foreshore, community health 

centre, aged care accommodation and caravan parks (acquire former Westerport 
tramway); 

o Grantville Pier running east, connecting via closed road north to the Colbert Creek 
Reserve, and Deep Creek, and in a circuit south of the Grantville – Glen Alvie 
Road; 

o Dalyston, from waterway corridor to recreation reserve, rail trail and residential 
development to the north;  

o Guide Park, the Rail Trail, Wonthaggi Wetland Reserve, the Wonthaggi Golf 
Course and other key reserves; 

o Rail trail, closed roads and waterway corridors to create a variety of trail circuits 
from Kilcunda inland; 

o Extend rail trail to Nyora in partnership with South Gippsland Shire Council; 
o Connect the coastal trail and Bass Highway shared trail with a Bass River trail;  
o Grantville to Corinella, along the foreshore or parts of the foreshore, Argent Road 

north (closed) and Guy Street. 

3.2: Develop trails along open space corridors: 
• Provide a continuous coastal walk in line with other coastal strategies.  

o Determine and secure alignments for a trail from San Remo to Inverloch. 

• Expand the off road trail network, in particular construct the gaps in key accessible trail 
circuits and foreshore trails: 
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o Rhyll foreshore from jetty to Conservation Hill walking trails, and historic 

markers; 

o Around Yacht Squadron and commercial fishing facilities in Newhaven to Cowes. 

4.2: Ensure high profile infrastructure is well maintained.  
• Redesign spaces and upgrade with more accessible, robust park furniture in accordance 

with their use: 
o Upgrade facilities on Grantville Foreshore Reserve and sign from the highway. 
o Corinella Reserve 
o Coronet Bay Foreshore Reserve 
o Bass Town Park. 

• Unite fragmented areas of foreshore land into a cohesive series of public spaces with 
different functions at Phillip Island, San Remo, Newhaven and Rhyll. 

5.1: Include people with a disability. 
• Provide additional accessible beach access at San Remo foreshore.  
• Continue to develop Guide Park as an accessible social / family recreation place.  

5.2: Enhance value of local parks and design for social / family recreation. 
• Design and develop key existing reserves for social/family recreation: 

o Chale Drive Reserve, Silverleaves; 
o San Remo Recreation Reserve (create a new entry); 
o Anderson Street Reserve, San Remo; 
o Grantville Recreation Reserve (rationalise tracks, construct a playing field, retail 

market, play and tennis); 
o Retain open space area (old cricket ground) for kick about spaces at Settlement 

Point Corinella. 

• Identify lots that could be purchased in a central or foreshore location to develop for 
social / family recreation: 

o Wonthaggi CBD; 
o Adjoining Binkley Crescent Reserve, Ventnor; 
o Wimbledon Heights Reserve to create a road edge in north; 
o Smiths Beach; 
o Surf Beach (sell three Council owned house blocks to buy); 
o Immediately north of Cape Woolamai township, or abutting reserve in west Cape 

Woolamai; 
o Wonthaggi, north of Whites Road, west of Oates Road, west of South Dudley 

Road, and in future residential areas (around Wonthaggi Cemetery, Dalyston 
North and in Wonthaggi Golf Course if developed in future). 
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 Appendix B: Comparative table of provisions in 
Schedule to 52.01  

Notes: 

- Councils not listed do not utilise the schedule to Clause 52.01.  

- Clause 52.01 Schedules reviewed March 2016. 

Rural Councils:  
 Residential Industrial Commercial/Busin

ess 
Other zones Site specific 

Ballarat - - - - 1 specific growth 
area. 

Baw Baw - - - - 2 specific growth 
areas. 

Campaspe 5% - - - - 

Colac Otway - - - - 3 specific growth 
areas 

Greater 
Geelong 

Sliding scale based 
on no. of lots 

created 2 – 5% 

- - - 3 specific growth 
areas 

Greater 
Shepparton 

5% 5% 5% 3% Rural 
Residential & 

Township 

- 

Hepburn 5% 5% 5%   

Latrobe - - - - 1 specific growth 
area 

Macedon 
Ranges 

5% 5% 5% 5% - 

Mitchell - - - - 2 specific growth 
areas 

Moira 5% - - - - 

Moyne 5%   1% Rural 
Residential 

 

South 
Gippsland 

5% 5% 5% 5% - 

Surf Coast - - - - 2 specific growth 
areas 

Wangaratta 5% 5% 5% - - 

Warrnambool - - - - 2 specific growth 
areas. 

Wellington 5% 5% 5% 5% - 

Wodonga 5% - - - - 
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Metropolitan Councils: 
 Residential Industrial Commercial/Busi

ness 
Other zones Site specific 

Bayside 5% 5% 5% 5% 5% or greater on 
Strategic 

Redevelopment 
Sites 

Brimbank 5% - 5% - - 

Cardinia 8% - - - Urban Growth 
PSP areas  

Casey Variable rates payable based on needs analysis.  Ranges from 1.5% to 20% - 

Darebin Sliding scale based on no. of lots created 2 – 5% - 

Glen Eira 5.7% 5.7% 5.7% 5.7% Exemption 
applies to 1 

location 

Greater 
Dandenong 

5% 2% - - 3 specific 
locations.  

Hume - - - - Urban Growth 
PSP areas.  

Knox 5% for lots more 
than 725sqm 

8.5% for lots less 
than 725sqm 

- - - - 

Manningham - - - - Doncaster Hill  

Maroondah 5% 5% 5% 5% 1 specific 
development site 

Melbourne 5 – 8% based on 
location 

- - - - 

Melton - - - - Urban Growth 
PSP areas.  

Monash Sliding scale based 
on no of lots 

created 2 – 5% 

5% 5% 5% - 

Moonee Valley 5% 5% 5% 5% - 

Moreland Sliding scale based on suburb 2.5 – 6.5%  

Mornington 
Peninsula 

5% 5% 5% - 3 specific 
subdivisions.  

Nillumbik - - - - 3 areas covered 
by DPOs.   

Port Phillip 5% 5% 5% 5% Fisherman’s 
Bend renewal 

area 

Stonnington Sliding scale based on suburb 5% - 8% 1 specific 
development site 

Whitehorse 4% 4% 4% 4% - 
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 Residential Industrial Commercial/Busi

ness 
Other zones Site specific 

Whittlesea - - - - Defined growth 
areas and PSP 

areas.  

Wyndham - - - - Urban Growth 
PSP areas.  

Yarra 4.5% - - - - 

Yarra Ranges - - - - 1 specific 
development site 
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