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1 The decision of the responsible authority is set aside.  In permit application 
no. 140363 no permit is granted for the land at 9 Beach Street, Cowes  
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APPEARANCES 

For Anne Katrina Duncan  Ms Duncan in person   

For Responsible Authority Mr Lachlan Stephenson, Town Planner  

For Respondents Mr Peter Tonks, in person  

 

INFORMATION 

Description of Proposal Construction of three double storey dwellings down 
the length of the lot.  A new crossover to Beach Street 
is proposed, necessitating the removal of two street 
trees.      

Nature of Proceeding Application under Section 82 of the Planning and 
Environment Act 1987.   

Zone and Overlays General Residential Zone Schedule 1. 

Design and Development Overlay Schedule 1 

Vegetation Protection Overlay Schedule 2 

Permit Requirements Clause 32.08-4 (construction of two or more dwellings 
on a lot) 

Relevant Scheme policies 
and provisions. 

Clauses 11, 15, 16, 18, 21.02, 21.03, 21.06, 21.08, 
52.06, 55 and 65 
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Land Description The land is located on the south-eastern side of Beach 
Street, in Cowes.  The site is located approximately 
100 metres to the west of the intersection with 
Osbourne Avenue, with the foreshore to the north of 
dwellings on the northern side of the road.  The site is 
rectangular in shape and has a frontage of 18.29 
metres to Beach Street and a depth of 50.29 metres, 
for a total area of 920 square metres.  The site is not 
encumbered by an easement.   

The subject site currently contains a single storey 
single dwelling facing on to Beach Street that appears 
as a seaside holiday style of dwelling.  Other sites in 
Beach Street are residential, with “The Sails” 
residential accommodation directly to the east and rear 
(south) of the site. 

The area is typical of what one might expect of a sea 
side street on Phillip Island with the streetscape 
informed by street tree planting of low scale native 
trees, the three Paperbarks to the frontage of the 
review site being a case in point.     

The site has good access to Cowes activity centre 
catering to local shopping needs and community 
facilities, public transport, with buses available from 
the corner of Chapel Street and Thompson Avenue 
and public open spaces dispersed throughout the 
surrounding area, most notably, the foreshore.   

Tribunal Inspection The tribunal undertook an inspection of the site and 
surrounds on 17th August 2016. 
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REASONS 

What is this proceeding about? 

1 Peter Tonks submitted an application to the Bass Coast Shire Council for a 
permit to develop the land at 9 Beach Street, Cowes for the construction of 
three double storey dwellings.  Council issued a Notice of Decision to Grant 
the Permit on the 16th September 2015.   

2 The review applicant, Ms Duncan disagrees with Council’s issue of a 
Notice of Decision to Grant a Permit and asserts that the design shows little 
regard to the character of the neighbourhood in that the front setback is less 
than those of adjoining properties and will be used for private open space, 
necessitating a high front fence.  Additionally, Ms Duncan held concerns 
with the extent of development proposed on site, including the driveways, 
which result in the loss of two street trees which she submits impacts on the 
character of the area.   

3 The key issues for determination are: 

 Is the proposal consistent with the planning policy framework of 
the Bass Coast Planning Scheme? 

 Are the impacts on the amenity (including concerns regarding 
trees) of adjoining properties acceptable?  

4 The Tribunal must decide whether a permit should be granted and, if so, 
what conditions should be applied.  Having considered all submissions 
presented and having inspected the site and surrounding properties, I have 
decided to direct no permit issue.  My reasons follow. 

Is the proposal consistent with the planning policy framework of the Bass 
Coast Planning Scheme? 

5 The State Planning Policy Framework seeks to promote urban consolidation 
in appropriate locations close to shopping, community and transport 
amenities.  The proposal is consistent with the State Planning Policies that 
promote the consolidation of existing urban areas for the efficient use of 
existing infrastructure and services.1  The sites close proximity to local 
shopping, public open spaces and public transport, renders the subject an 
ideal location for the low density development proposed here, subject to 
neighbourhood and amenity considerations. 

6 The Bass Coast Planning Scheme includes a Local policy framework that 
identifies where medium density housing should occur within the 
municipality.   

7 The Moderate Growth Settlements Policy at Clause 21.08 of the scheme 
seeks to encourage new development which, amongst other things, responds 
to the character of existing residential areas.  In order to achieve this aim, 

                                              
1   Clauses 11, 15, 16 and 18 
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the policy identifies the important characteristics of townships.  Having 
regard to the Cowes township, the following is noted: 

Cowes is the largest settlement on Phillip Island. It has two distinct 
roles as the main holiday town, and as a community and retail service 
centre. Over half of the existing building stock is unoccupied for the 
majority of the year, however Cowes does have the highest permanent 
resident population on the Island. 

Away from Thompson Avenue, more typical residential land use 
patterns begin to emerge. However, these are interspersed by caravan 
parks and other forms of tourist accommodation. The residential areas 
east and west of Thompson Avenue have distinct characteristics which 
are defined by the period of development, vegetation, and proximity to 
the foreshore. 

The character of Cowes is also defined by a number of different 
vegetation types. The vegetation located around the foreshore and 
Thompson Avenue has historical and cultural importance. The Golden 
Cypress Avenue that leads along Thompson Avenue is an iconic feature 
important to the town’s identity. The established urban areas and 
streets within Cowes and Cowes Central are primarily planted with 
mature native trees and significant coastal vegetation closer to the 
foreshore areas. 

8 Pursuant to the Strategic Framework Plan for Cowes and Silverleaves, the 
review site is located in an area identified as being able to accommodate 
some increased residential density (Incremental Change).  Relevantly, 
Clause 21.08 seeks to ensure new development is appropriate in its context.  
In order to achieve this the following strategies are of relevance: 

 Provide greater residential densities proximate to Cowes Activity 
Centre and those locations within the defined township where greater 
densities can be accommodated without impacting upon the established 
and valued character of existing communities.  

 Develop a high quality urban environment with a built form that is 
responsive to the Cowes coastal setting. 

 Protect areas of distinct and highly valued urban character from 
development that detracts from that character. 

 Integrate housing, work, shopping, recreation, and community services 
in Central Cowes, to provide a mix and level of activity that attracts 
people, creates a safe environment, stimulates interaction, and provides 
a lively community focus.  

 Ensure that parking does not dominate street frontages.  

9 In essence, the current policy envisages limited increases in density 
provided it will not have unreasonable amenity impacts, or detrimental 
character impacts.  In general, I am satisfied that the site is appropriately 
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located within close proximity of the centre of Cowes such that future 
residents will not have an overreliance on private transport.  Similarly, the 
scale and style of the development represents a sympathetic addition to the 
streetscape and the coastal setting.  The two storey form proposed responds 
well to the existing built form, particularly to the east at 7 Beach Street.  
Additionally, I am satisfied that the front setback can be amended to 
represent a reasonable transition in the streetscape, which is varied.  Ms 
Duncan relayed concerns with the setback to the Beach Street frontage.  To 
some extent I agree that a more graduated setback to this frontage is 
appropriate.  However, this is not a fatal flaw of the proposal as changes to 
the frontage might be appropriately affected through conditions of permit.   

10 Ms Duncan submitted that the site was not appropriately located for such 
intense development and the development displayed signs of 
overdevelopment including inadequate front setback impacting on existing 
vegetation, and vehicle access issues.  Whilst I do not share the concerns 
with regard to the location of medium density development, I have concerns 
with the impact of the development, as proposed, on both the street trees (to 
the Beach Street frontage) and the large tree at 15/7 Beach Street (directly 
to the rear of the site).   

11 The site and the surrounding properties are in an area where vegetation is 
prized, as enshrined through the Vegetation Protection Overlay.  To this 
end, it is important to ensure that development does not impact on 
vegetation that contributes to the character of the area.  I am concerned that 
there has been no assessment of the impact of the development on the tree 
to the rear at 15/7 Beach Street.  This is a large tree.  My site visit 
confirmed this is a vibrant tree and a tree that contributes to the treed 
character of the area, being able to be seen from within Beach Street itself.  
The canopy of this tree as a result forms a backdrop of vegetation and 
landscaping, into which any new development must nestle.  Due to the lack 
of assessment of the impact on this tree it is difficult to ascertain just how 
much the proposed development infringes upon the Tree Protection Zone 
(TPZ), or the Critical Root Zone (CRZ) of this tree.  However, having 
conducted a site visit, in conjunction with the limited details on the plans, it 
appears the proposed development includes an encroachment of around 
50% of the TPZ of this tree.  This is a fatal flaw in this proposal and far 
beyond the Australian Standard which suggests a figure of around 10% 
encroachment is reasonable.  Any new development proposed on this site 
must be cognisant of this tree on the adjoining property to the rear, and 
design accordingly.   

12 Additionally, I am not satisfied that enough has been done to ensure that the 
trees to the frontage, the three Paperbark street trees, are appropriately 
protected.  These trees play an important part in the coastal setting character 
for the street, and their removal is not supported.  The area benefits from 
the retention of these trees, as part of a street tree planting theme, and any 
new development should seek to retain as far as possible, all three trees.  
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That two of the three trees are proposed to be removed is an imposition on 
the character of the area.  Whilst I acknowledge that the Council officer 
report indicated that the extent of crossovers complied with the numerical 
ResCode Standard B14, I am not satisfied that two crossovers are 
appropriate for this area and find that the objective “to ensure the number 
and design of vehicle crossovers respects the neighbourhood” is not met. 

13 Excepting the above, I am generally persuaded that the design is responsive 
to the local policy in that the design includes a range of materials and 
design elements that appropriately respond to the character of the area.  The 
development will not be overly dense, with an increase in density of two 
dwellings.  However, I am not persuaded that the development is positioned 
on the site so as to respond to the constraints of the site, including the 
location of the tree close to the boundary at 15/7 Beach Street, and the street 
trees to the frontage.  To that end, while the development responds 
appropriately to the policy that applies to the site, the attendant amenity 
impacts, especially to the tree to the south, is not appropriate. 

Are the impacts on the amenity of adjoining properties acceptable?  

14 As noted above, I have concerns regarding the proposal being constructed 
too close to the common boundary between the review site and 15/7 Beach 
Street to the rear.  The tree appears to be in good health, appears to be 
structurally sound, attractive and well maintained.  No assessment has been 
provided regarding the impact of the proposed development on the useful 
life expectancy of this tree.  An assessment ought to have been undertaken, 
and due to this lack of assessment, I cannot be persuaded that the impacts of 
the development on this tree will not be injurious.  To that end, I have not 
been persuaded that the development will not cause unreasonable detriment 
to the amenity of adjoining properties and the larger community.   

Conclusion 

15 In conclusion, having regard to the context of the review site and the 
relevant policies and provisions of the Bass Coast Planning Scheme, I 
consider that the proposal will represent an unacceptable planning outcome.  
I will set aside the decision of the Responsible Authority and direct no grant 
of a permit. 

 
 
 
Alison Slattery  
Member 

   

 

 


