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Glossary and abbreviations
Act

Planning and Environment Act 1987

BPA

bushfire prone area declared under the Building Act 1993

Bushfire Assessment Bushfire Planning Considerations Report, July 2020, Euca Planning
CFA

Country Fire Authority

Council

Bass Coast Shire Council

GRZ

General Residential Zone

LDRZ

Low Density Residential Zone

National Trust

National Trust Bass Coast Branch

SLO

Significant Landscape Overlay

Structure Plan

San Remo, Newhaven and Cape Woolamai Structure Plan

VPP

Victoria Planning Provisions
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Overview
Amendment summary
The Amendment

Bass Coast Planning Scheme Amendment C150basc

Common name

Bass Coast Resort rezoning

Brief description

Rezone the portion of Bass Coast Resort that contains four existing
apartment pavilions from Low Density Residential Zone to General
Residential Zone, and remove the Significant Landscape Overlay
from the land

Subject land

126 Shetland Heights Road, San Remo (refer to Figure 1)

The Proponent

Bass Coast Resort Pty Ltd

Planning Authority

Bass Coast Shire Council

Authorisation

23 July 2018, subject to conditions

Exhibition

16 April to 16 May 2020

Submissions

Number of Submissions: 27
- Supporting: 19
- Neutral: 3
- Opposed/requesting changes: 5

Panel process
The Panel

Sarah Carlisle

Directions Hearing

14 August 2020 via video conference

Panel Hearing

14, 15 and 16 September 2020 via video conference

Site inspections

Not possible due to COVID-19 restrictions. At the Directions
Hearing the Panel requested the parties to provide photographic
material that would assist the Panel to obtain an understanding of
the site and its context, which they did

Appearances

Council: Kate MacDougall, Strategic Planner
Proponent: Tania Cincotta of Best Hooper who called Marco Negri
of Contour Consultants to give expert planning evidence
Westernport Pastoral Pty Ltd: Mimi Marcus of Marcus Lane Group
who called Margaret Supplitt of Crossco Consulting Pty Ltd to give
expert drainage evidence
CFA: Luci Johnston, Land Use Planning Co-ordinator, Fire and
Emergency Management, with the assistance of Jude Kennedy
National Trust - Bass Coast Branch: Greg Buchanan
BCR Management Company: Rob Fallon
Robin Lowe (pre-recorded submission)

Citation

Bass Coast PSA C150basc [2020] PPV

Date of this Report

14 October 2020
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Executive summary
Bass Coast Planning Scheme Amendment C150basc (the Amendment) proposes to rezone a
portion of the Bass Coast Resort from Low Density Residential Zone (LDRZ) to the General
Residential Zone (GRZ), and to remove the Significant Landscape Overlay (SLO) from the land.
The resort was approved in the early 2000s and was partially constructed, including four
pavilions containing 46 apartments. The resort was never completed. After liquidation
proceedings that lasted some years, Bass Coast Resorts Pty Ltd (the Proponent) purchased
what remained of the resort, including the apartments that remained in the ownership of the
original developer.
The apartments do not have individual freehold titles. Rather, they are ‘owned’ by
leaseholders pursuant to 399 year leases. The lease structure is a rare and complex type of
property interest which has impacted on the value of the apartments, and the ability of
apartment owners to sell and/or obtain finance.
The apartments are not able to be subdivided under the LDRZ to create separate freehold
titles (the minimum lot size under the LDRZ is 0.2 hectares), and maintenance of common
areas has been limited as no formal Owners Corporation is able to be created. The
Amendment aims to address this by rezoning the part of the site containing the apartment
pavilions to GRZ, which would allow the subdivision of the apartments and the creation of an
Owners Corporation to manage and maintain the common property.
Council received 27 submissions in response to the exhibition of the Amendment. This
included 19 submissions in support (most were from apartment owners), three neutral
responses from referral authorities and five submissions expressing concern or objections.
The objecting submissions included the Country Fire Authority (CFA).
The key issues raised in objecting submissions were:
• the proposed rezoning to GRZ is not strategically justified
• the removal of the SLO is not strategically justified
• bushfire risk and inconsistency with bushfire policy
• drainage concerns
• concerns in relation to the previous development of the resort:
- part of the pavilion structures has been constructed over the property boundary
- upgrades to Shetland Heights Road required when the land was originally
developed have not been done
• no footpaths are provided for residents to access the commercial centre of San Remo
or Bore Beach.
General strategic issues
The Panel concludes that broadly speaking, the Amendment is strategically justified,
notwithstanding that the site is identified in the San Remo, Newhaven and Cape Woolamai
Structure Plan as LDRZ. While the Panel considers that the application of a site specific control
allowing the subdivision of the site would have been a more strategically sound approach, on
balance it accepts that the application of the GRZ to the site is appropriate to resolve the longrunning issues associated with the ownership structure and inability to subdivide and create
separate titles for the apartments and the common property.
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The Panel does not, however, consider that sufficient justification has been provided for
removing the SLO. Council did not point to any change in the surrounding landscape or further
assessments which indicated that landscape of which the site forms part is no longer
significant. In fact, if anything, the declaration of Bass Coast as a distinctive area and
landscape suggests that the opposite may be the case.
Bushfire
Despite the existing apartments likely not meeting current bushfire construction standards or
defendable space requirements under Clause 13.02-1S of the Planning Scheme, the
Amendment is not inconsistent with bushfire policy. The critical question is not whether the
existing development meets current bushfire construction standards or defendable space
requirements, but whether the Amendment increases bushfire risk. The Panel concludes that
it does not. The site, while in a bushfire prone area, is a low risk location in the lowest risk
landscape classification. The Amendment does not allow the intensification of development
or population on the site, as the buildings are already there.
Drainage issues
The Panel acknowledges that the collapse of the original resort development has resulted in
legacy drainage issues that are clearly an ongoing source of frustration for Westernport
Pastoral. However this Amendment is not the appropriate forum to resolve those issues.
The Panel recognises the clear policy directions in the Planning Scheme that seek to ensure
drainage and stormwater are managed sustainably and appropriately, and that stormwater
discharges are appropriately treated to minimise harm to the community and the
environment. However the Panel was not persuaded that the Amendment is inconsistent with
these policy objectives, or that it needs to require new drainage works, the upgrade of the
existing drainage system, or the preparation of a drainage strategy in order to meet those
policy objectives.
That said, any future permit application, whether for the subdivision of the existing
apartments or for some entirely new redevelopment proposal, will need to be assessed
against the provisions of the Planning Scheme in place at the time, with consideration given
to appropriate conditions that reflect current standards and policy requirements in the
Scheme. In the meantime, the Panel encourages Council to work constructively with
Westernport Pastoral to resolve the legacy drainage issues under the Water Act.
Road upgrades, footpaths and pedestrian links
There is no justification for requiring the upgrade of Shetland Heights Road, new footpaths or
new pedestrian links as part of the Amendment. As the Amendment seeks to regularise an
existing development rather than facilitating new development, there is no nexus between
the Amendment and the upgrades sought.
Recommendations
Based on the reasons set out in this Report, the Panel recommends:
Adopt Amendment C150basc to the Bass Coast Planning Scheme as exhibited with
the following changes:
a) Retain the Significant Landscape Overlay on the site.
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1

Introduction

1.1

The Amendment

(i)

Amendment description

The Amendment proposes to rezone a portion of the Bass Coast Resort from Low Density
Residential Zone (LDRZ) to the General Residential Zone (GRZ), and to remove the Significant
Landscape Overlay (SLO) from the land.
(ii)

The site

The Amendment applies to land shown in Figure 1. It consists of an irregularly shaped battleaxe lot accessed from Shetland Heights Road.

Figure 1

The subject land
Source: Council’s Part A submission

The site is at the southern edge of San Remo, and sits within the settlement boundary of the
town. It (and the surrounding area south of Shetland Heights Road) is zoned LDRZ.
Conventional residential development is located a short distance to the north and east. Bore
Beach is located a short distance to the south, and is accessed via Potters Hill Road.

Page 1 of 36

Bass Coast Planning Scheme Amendment C150basc  Panel Report  14 October 2020

Figure 2

Site context
Source: Document 10

The site is part of Lot 30 on plan of subdivision PS509910X. PS509910X also created a number
of low density residential lots, which were part of the original resort development but are not
part of the Amendment. The low density residential lots and the balance of Lot 30 will remain
in the LDRZ.

Figure 3

PS509910X
Source: Proponent’s Part A submission
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Lot 30 is subject to a current permit to subdivide the land into four lots – a ‘superlot’
containing the apartment pavilions, and three low density residential lots on the vacant part
of Lot 30. The superlot is the part to be rezoned GRZ, while the three low density residential
lots will remain in the LDRZ. At the time of writing this report, the 4 lot plan of subdivision is
yet to be registered.

1.2

Background

(i)

The former golf resort

The site is part of the Bass Coast Resort, a golf course development approved in the early
2000s (refer to Figure 4 below). The original resort developer went into receivership in early
2007 and the resort remains largely incomplete, apart from four of the apartment pavilions.
The resort included all of the land in PS509910X, as well as land to the south, down to Bore
Beach. The Panel understands that the land in PS509910X was sold by Westernport Pastoral
Pty Ltd to the original resort developer. The land to the south, which was to accommodate
the golf course, was leased by Westernport Pastoral to the original developer.
At some stage a 9 hole golf course was developed on the golf course land, but fell into disrepair
a short time after. The lease was terminated, and the golf course has now reverted to
farmland occupied by Westernport Pastoral.
Several of the low density residential lots have since been sold and developed with dwellings.
(ii)

Permits

The Panel was referred to several permits for the resort land.
The 30 lot subdivision permit
Permit 01963, issued on 28 March 2002, allowed the 30 lot subdivision which resulted in
PS509910X. This is referred to as the ‘30 lot subdivision permit’ in this report.
The group accommodation permit
Permit 030732, issued on 21 October 2003, allowed “development of the land for 103 resort
suites (group accommodation) and associated administration/recreation building”. This is
referred to as ‘the group accommodation permit’ in this report.
The 4 lot subdivision permit
Permit 180324, issued on 28 January 2020, allows the subdivision of Lot 30 into four lots. As
noted above, the superlot (Lot S2) contains the site (which is to be rezoned), while the vacant
portion of Lot 30 (which is to remain in the LDRZ) is to be subdivided into three low density
residential lots. This is referred to as the ‘4 lot subdivision permit’.
(iii)

Why is the Amendment needed?

The 46 apartments in the four pavilions do not have individual freehold titles. Rather, they
are ‘owned’ by leaseholders pursuant to 399 year leases. Current ownership is:
• Proponent and related entities – 7 apartments
• consortium associates – 9 apartments
• original leaseholders – 7 apartments
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• other purchasers – 23 apartments.
The lease structure is a rare and complex type of property interest which has impacted on the
value of the apartments, and the ability of apartment owners to sell and/or obtain finance.
The apartments are not able to be subdivided under the LDRZ to create separate freehold
titles (the minimum lot size under the LDRZ is 0.2 hectares), and maintenance of common
areas has been limited as no formal Owners Corporation is able to be created.
Low density residential lots
pavilion lot

Lot 30

The golf course land
lot

Figure 4

(iv)

Indicative plan of the original resort development
Source: Proponent’s closing submission

The original form of the Amendment

The Amendment originally proposed to apply a site specific control to the site to allow the
apartments to be subdivided in accordance with a proposed incorporated document without
rezoning the land or removing the SLO. The Amendment was combined with a permit for the
subdivision of the apartments.
Council sought authorisation for the Amendment in this form. Authorisation was granted
subject to conditions that:
• the Amendment be modified to rezone the site to GRZ
• the balance of Lot 30 be retained in the LDRZ
• the proposed planning permit and incorporated document be removed.
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Council proceeded to prepare the Amendment in accordance with the conditions of
authorisation.

1.3

Summary of issues raised in submissions

Council received 27 submissions in response to the exhibition of the Amendment. This
included 19 submissions in support (most were from apartment owners), three neutral
responses from referral authorities and five submissions expressing concern or objections.
The objecting submissions included the Country Fire Authority (CFA).
The key issue for Council and the Proponent was providing a solution to the long running issues
resulting from the unusual ownership structure of the apartments, and the inability to
subdivide the apartments to create individual titles.
The key issues raised in objecting submissions were:
• the proposed rezoning is not strategically justified
• the removal of the SLO is not strategically justified
• bushfire risk and inconsistency with bushfire policy
• drainage concerns
• concerns in relation to the previous development of the resort:
- part of the pavilion structures have been constructed over the property boundary
- upgrades to Shetland Heights Road required when the land was originally
developed have not been done
• no footpaths are provided for residents to access the commercial centre of San Remo
• no pedestrian link is being provided to Bore Beach.

1.4

The Panel’s approach

The Panel has assessed the Amendment against the principles of net community benefit and
sustainable development, as set out in Clause 71.02-3 (Integrated decision making) of the
Planning Scheme.
The Panel considered all written submissions made in response to the exhibition of the
Amendment, and submissions, evidence and other material presented to it during the
Hearing. All submissions and materials have been considered by the Panel in reaching its
conclusions, regardless of whether they are specifically mentioned in the Report.
This Report deals with the issues under the following headings:
• Planning context
• Strategic justification
- General strategic justification
- The General Residential Zone
- Removal of the Significant Landscape Overlay
- Bushfire
• Development issues
- Drainage
- Road upgrades, footpaths and pedestrian connections.
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1.5

Limitations

Westernport Pastoral’s original submission to the exhibited Amendment raised concerns in
relation to sewerage and encroachment issues (alleging that parts of the existing structures
on the site had been constructed over the property boundary). Westernport Pastoral
indicated in its submissions to the Panel that it no longer sought to pursue these issues and
the Panel has not addressed them further.
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2

Planning context

2.1

Planning policy framework

Council submitted that the Amendment is supported by various clauses in the Planning Policy
Framework, which the Panel has summarised below.
(i)

Victorian planning objectives

The Victorian planning objectives set out in section 4 of the Planning and Environment Act
1987 (the Act) include providing for the fair, orderly, economic and sustainable development
of land, and appropriately balancing the present and future interests of all Victorians.
(ii)

State and regional planning policy

Clause 11 (Settlement) includes the following objective (underlined), supported by the
following strategies:
To promote the sustainable growth and development of Victoria and deliver choice and
opportunity for all Victorians through a network of settlements.
Ensure regions and their settlements are planned in accordance with their relevant
regional growth plan.
Limit urban sprawl and direct growth into existing settlements.

Clause 11.01-1R (Settlement – Gippsland) recognises the Gippsland Regional Growth Plan
2014, which identifies San Remo as a small town able to support growth.
Clause 11.03-4S (Coastal Settlement) includes the following objective, supported by the
following strategies:
To plan for sustainable coastal development.
Support a network of diverse coastal settlements that provide for a broad range of
housing types, economic opportunities and services.
Direct new residential and other urban development and infrastructure to locations
within defined settlement boundaries of existing settlements that are capable of
accommodating growth.

Clause 13.02 (Bushfire) is discussed in detail in Chapter 3.5.
Clause 16.01-1S (Integrated Housing) includes the following objective, supported by the
following strategies:
To promote a housing market that meets community needs.
Increase the supply of housing in existing urban areas by facilitating increased housing
yield in appropriate locations, including under-utilised urban land.
Ensure housing developments are integrated with infrastructure and services, whether
they are located in existing suburbs, growth areas or regional towns.

Clause 16.01-2S (Location of residential development) has the following strategy:
Increase the proportion of new housing in designated locations within established urban
areas and reduce the share of new dwellings in greenfield and dispersed development
areas.

Clause 16.01-3S (Housing Diversity) has the objective of providing for a range of housing types
to meet diverse needs, supported by the following strategies:
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Ensure housing stock matches changing demand by widening housing choice.
Facilitate diverse housing that offers choice and meets changing household needs
through:
•

A mix of housing types.

•

Adaptable internal dwelling design.

•

Universal design.

Support opportunities for a range of income groups to choose housing in well-serviced
locations.

Clause 16.01-4S (Housing Affordability) has the objective of delivering more affordable
housing closer to jobs, transport and services, supported by the following strategies:
Improve housing affordability by:
•

Increasing choice in housing type, tenure and cost to meet the needs of
households as they move through life cycle changes and to support diverse
communities.

Increase the supply of well-located affordable housing by:
•

(iii)

Facilitating a mix of private, affordable and social housing in suburbs, activity
centres and urban renewal precincts.

Local planning policy

Council’s Municipal Strategic Statement is contained in Clause 21 of the Planning Scheme.
Clause 21.02 (Settlement) identifies San Remo as a district town with a large and diverse
population, essential services, a variety of housing and moderate employment base. It is a
popular visitor and retirement destination. It identifies San Remo as having moderate
expansion and infill capacity, and encourages some growth beyond urban zoned land and infill
development within the township boundary.
Clause 21.02-1 (Growth of Towns) includes the following objective (underlined), supported
by the following strategies:
To ensure that residential development and related urban uses are restricted to existing
or identified settlements.
Protect and maintain the existing rural character of the Shire by providing clear
definitions and distinctions between rural and urban areas.

Clause 21.02-2 (Housing) includes the following objectives, supported by the following
strategies:
To increase housing densities and the consolidation of urban areas in appropriate
locations and restrict increased housing densities and the consolidation of urban areas
in inappropriate locations.
Encourage increased housing densities within Wonthaggi, Cowes/Ventnor, San Remo,
Inverloch and Grantville:
•

In proximity to commercial centres, community facilities and services

•

In areas nominated in structure plans or Design Frameworks

•

Within 200 metres of a main commercial activity centre.

To provide more affordable housing options in the municipality.
Encourage the provision of affordable housing by ensuring that housing:
•

Is affordable for different income groups.

•

Is of different types and forms.
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•

Is responsive to the needs of households at different life stages.

•

Includes a range of options that will sustain diverse communities.

2.2

Other relevant planning strategies and policies

(i)

Distinctive areas and landscapes policy

Bass Coast is declared a distinctive area and landscape. Clause 11.03-5S (Distinctive areas
and landscapes) includes the following objective, supported by the following strategies:
To protect and enhance the valued attributes of identified distinctive areas and
landscapes.
Recognise the significant geographic and physical features of these areas.
Recognise the important role these areas play in the state as tourist destinations.
Protect the identified key values and activities of these areas.
Support use and development where it enhances the valued characteristics of these
areas.

(ii)

San Remo, Newhaven and Cape Woolamai Structure Plan

The San Remo, Newhaven and Cape Woolamai Structure Plan (the Structure Plan) was
prepared to guide future use and development of each town in a co-ordinated and orderly
manner. It was adopted by Council in 2008. The Structure Plan states:

(iii)

•

San Remo is the largest of the three towns in the study area and is recognised
as a growth node and a community hub for the surrounding towns of Newhaven
and Cape Woolamai;

•

San Remo has the potential to accommodate forecast residential growth through
the planned rezoning of land outside the existing urban area;

•

The town’s sensitive coastal and environmental setting and various State and
local policies place constraints on future growth. This structure plan identifies
scope for further expansion of the town boundaries to the east to help strengthen
and reinforce San Remo’s role as a hub to the surrounding towns; and

•

San Remo supports both a permanent and holiday resident population with the
provision of a primary school and other community services. Other services,
including retail and industrial, are generally limited to providing for household
needs and requirements, noting that the range is increasing and changing
commensurate with both growth of the town and growth in tourism.

Amendment C90

Amendment C90 (gazetted in 2010) introduced the Structure Plan to the Planning Scheme as
a reference document, and made a number of changes to the Municipal Strategic Statement
to provide further directions for the development of San Remo. It included the San Remo
Strategic Framework Plan in Clause 21.08-3 (see Figure 5) and extended the settlement
boundary to include the site. The Framework Plan identifies the site and surrounding low
density residential lots as “Low Density Residential Zone (LDRZ)”.
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Figure 5

San Remo Strategic Framework Plan
Source: Clause 21.08-3, with Panel’s annotations

Amendment C90 was considered by an independent Panel. The zoning of the site was raised
in the C90 Panel Report, with the panel stating (emphasis added):
We have a great deal of sympathy for the landowners of apartments in Lot 30; not only
because they cannot sell their assets but also because the golf course and vision for
the land is yet to be completed due to the liquidation of the developer.
We understand there is over $2 million owing for the sealing of Shetland Heights Road.
Council has struck an agreement with Wallis Watson/Abrahamson and Trinity to cover
this as part of their development contributions for the growth areas.
These issues have relevance outside of the planning scheme. Whether a single lot
within a Low Density Residential estate should be rezoned to provide for further
subdivision is the key planning issue. In principle we do not have a concern with this
approach or the use of clause 52.03 to enable the subdivision of the land.
We are limited in addressing this issue as a rezoning for the land was not exhibited and
understand Councils position in seeking to resolve the outstanding contributions prior
to considering a rezoning. A rezoning of the site as part of this amendment would be a
transformation of the Amendment (this issue is discussed in section 1.3.2).
We suggest Council continue negotiations with the receivers and commence a rezoning
of Lot 30 once other issues have been concluded.

Council advised that the issue of development contributions for the sealing of Shetland
Heights Road is being negotiated through the 4 lot subdivision permit.
(iv)

Coastal Spaces Landscape Assessment Study and Amendment C85

Amendment C85 (gazetted in 2009) made several changes to the Local Planning Policy
Framework as a result of a Planning Scheme Review and the settlement recommendations of
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the Coastal Spaces Landscapes Assessment Study 2006. It included a Settlement Hierarchy in
Clause 21.02 which clarifies the role and capacity of each urban area within the municipality.
It describes San Remo as:
District Town with moderate spatial growth capacity. Will be encouraged to
accommodate some growth beyond existing urban zoned land and through infill
development.

(v)

Coastal Spaces Landscape Assessment Study and Amendment C98

Amendment C98 (gazetted in 2011) implemented the SLO recommendations of the Coastal
Spaces Landscapes Assessment Study 2006. It introduced four new SLO schedules to the
Planning Scheme and recognised six ecologically distinct Character Areas in Clause 21.05
(Landscape and Built Form). San Remo and its surrounds is within the Anderson Peninsula
Character Area.
Clause 21.05-2 describes the key attributes for the Anderson Peninsula Character Area:
•

Between San Remo and Kilcunda is an elevated open pastoral landscape edged
by dramatic rocky sea cliffs and slopes to Bass Strait and Western Port.

•

The settlement of San Remo is set on sloping topography at the gateway to Phillip
Island in the west, while Kilcunda has commanding outviews at the eastern edge
of the Character Area. This area shares characteristics with the Bass Hills
Character Area.

It outlines following future character directions for this Character Area:

2.3

•

A rural character will dominate the Character Area outside the settlement of San
Remo.
The edges of this Character Area that are visible from outside the Area (including
off shore) will continue to provide a rural backdrop in which development and
landscape disturbance is avoided or sited and landscaped in such a way to retain
a dominant undeveloped character.

•

The coastal edge will become increasingly vegetated in character and continue
to provide extensive scenic viewing opportunities largely free of development.

•

Development will be sited low on inland slopes out of the viewshed from key
viewing corridors and settlements.

Planning scheme provisions

A common zone and overlay purpose is to implement the Planning Policy Framework.
The purpose of the LDRZ (existing zone) is to provide for low density residential development
on lots which, in the absence of reticulated sewerage, can treat and retain all wastewater onsite. The site is connected to reticulated sewerage.
The relevant purposes of the GRZ (proposed zone) are to:
• encourage development that respects the neighbourhood character
• encourage a diversity of housing types and housing growth, particularly in locations
offering good access to services and transport.
The purpose of the SLO is to identify significant landscapes and to conserve and enhance their
character.
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3

Strategic justification

3.1

The issues

The issues are:
• general strategic justification
• whether the GRZ is strategically justified
• whether the removal of the SLO is justified
• whether the Amendment is consistent with bushfire policy.

3.2

General strategic justification

(i)

Evidence and submissions

Council submitted:
The Amendment will provide clear strategic direction for future land use and
development of 126 Shetland Heights Road, San Remo. It will provide a planning
outcome that recognises the existing conditions of the site and legitimises the way the
site is currently being used. It will allow for a more appropriate ownership and
management structure at the site which will ensure a pleasant, efficient and safe living
environment for current and future residents of the apartments.
There is clear direction within the Planning Policy Framework to encourage housing and
growth to take place within existing settlements, provided there is servicing and
infrastructure available.

Council noted that the Planning Scheme recognises San Remo as a district town with moderate
growth capacity and essential services in place providing for the township itself as well as
surrounding settlements. The apartments have coexisted with surrounding land uses for a
number of years now, which “demonstrates that it can be appropriately serviced and would
be appropriate for inclusion in the General Residential Zone, or at the very least, to have its
residential use formally legitimised”.
Council submitted that:
• the site is within the San Remo settlement boundary where residential uses are
encouraged, and is within 1.5 kilometres of township services
• San Remo is experiencing significant change, with land in the immediate vicinity of
the site being developed with larger double story dwellings
• the establishment of Penniwells Estate and Island Views Estate (see Figure 2)
demonstrates higher intensity development on the peripheries of the town centre
can be contemplated
• there is a push towards providing more affordable and diverse housing options in the
Planning Scheme, and the formal recognition of the apartments as ‘dwellings’ (rather
than ‘group accommodation’) will allow the site to properly contribute to San Remo’s
housing portfolio which is lacking in apartments.
Council recognised that the site falls within one of six ecologically distinct Character Areas of
the municipality, and that there is an expectation that any development facilitated by the
Amendment would respond to this appropriately. It submitted:
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When viewing the site from the Bore Beach car park, it is quite clear that the site is
within a modified residential environment, with dwellings in Cayley Court also presenting
as a dominant feature.
The site is not immediately visible from the Bore Beach boardwalk and actual beach
due to the dramatic change in topography between coastal reserve and the large
farming property south of the site. This helps preserve a sense of undeveloped
landscape from afar and provides some certainty that a change in planning control on
the subject site would not detrimentally affect the coastal area.

The Proponent submitted that the Amendment seeks to achieve an orderly and proper
planning outcome to:
• rezone the site to secure its future use for dwellings
• enable the apartments to be individually subdivided
• provide clear strategic direction for the future land use and development of the site.
It noted that the site is already included within a residential zone, and that one of the primary
purposes of the LDRZ (to restrict residential development of land that is not connected to
sewerage services) is not relevant as the site is already connected to reticulated sewerage.
The Proponent submitted that the Amendment has strategic support and responds positively
to policy directions in that it:
• will provide for the co-ordinated, orderly and sustainable development of the site
• will regularise the existing use of the site for dwellings
• is consistent with settlement policy in Clause 11 given the site is located within the
San Remo settlement boundary within which residential use is encouraged at both a
state and local level
• provides for sustainable coastal development, consistent with Clause 11.03-4S
• promotes a diverse and more affordable housing market that meets community
needs, consistent with Clauses 16.01-1S, 16.01-4S and 21.02-2
• will encourage and facilitate tourism insofar as units accommodate holiday rentals
and short term accommodation which is supported at both a state and local level in
Clauses 17.04-1S and 21.03-4
• does not have any adverse environmental impacts.
The Proponent called Mr Negri to give expert planning evidence. He pointed to the fact that
the site is within the settlement boundary of San Remo, is proximate to the Penniwells and
Island Views Estates which are being developed for conventional residential purposes, has
already been developed, and will contribute to housing diversity in San Remo. He noted that
the C90 panel had supported the rezoning of the land, and considered that the rezoning will
assist in addressing practical difficulties associated with the existing use and development of
the land. He concluded:
Given the circumstances and the inclusion of the land in the settlement boundary of San
Remo, I support the rezoning.

The Proponent submitted:
This is not the case that the rezoning is seeking to alter or change a parcel of land
outside the settlement boundary or rezone land from rural purposes to urban purposes,
which in our submission would give rise to other broader strategic planning questions
about a site-specific rezoning such as this. Further the subject site has already been
developed as opposed to speculation as to how a site if it was rezoned might be
developed and in particular what impact that development might have on the coastal
location and environs, and the physical and landscape setting.
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The Proponent concluded that the rezoning will resolve the practical difficulties associated
with the complex ownership structure of the apartments, and that the Amendment will result
in a net community benefit and sustainable development for the site.
(ii)

Discussion

The Panel agrees with the Proponent, Council and perhaps most importantly the apartment
owners themselves that there is a need to resolve the long-running practical difficulties being
experienced by the apartment owners as a result of not being able to subdivide and create
individual titles for the apartments. The submissions from the owners, including the
presentations from Mr Fallon and Mr Lowe at the Hearing, provided the Panel with a clear
understanding of how the ownership structure affects them in their use of the apartments,
their attempts to maintain the common areas and the difficulties they have experienced
attempting to finance, buy and sell the apartments. This is clearly a situation that needs to be
addressed as a matter of urgency.
The Panel is satisfied that, broadly speaking, the Amendment is strategically justified. The site
is within the settlement boundary of San Remo, which is identified in the policy framework as
a district town capable of accommodating moderate growth. The Amendment facilitates (or
rather legitimises) apartments, which contribute to the housing diversity and affordability
objectives in the policy framework.
The site is within a relatively short distance to the town centre (albeit not within 200 metres),
and has relatively good access to the services offered in the town centre. The land is serviced
by reticulated sewerage, which removes one of the key reasons why the LDRZ might need to
be retained. The site has been developed for some time, and nothing was put to the Panel
that suggested that the development has resulted in servicing difficulties, poor planning
outcomes or land use conflicts (The qualification to this is the drainage issues raised by
Westernport Pastoral and discussed in Chapter 4.1).
The site is within the Anderson Peninsula Character Area. Clause 21.05-2 indicates that a rural
character will dominate this Character Area outside the settlement of San Remo. The site is
within the settlement boundary. Clause 21.05-2 also indicates that development should avoid
landscape disturbance, and be sited low on inland slopes out of the viewshed from key viewing
corridors. While the apartments are quite dominant when viewed from nearby, the Panel
accepts Council’s submissions (demonstrated by Figure 6) that when viewed from Bore Beach,
the apartments are not visually dominant features in the broader landscape or the viewshed.
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Figure 6

View of the site from the Bore Beach boardwalk
Source: Council’s Part A submission

While the Panel has some concerns that the Structure Plan identifies the site as LDRZ rather
than GRZ, it accepts that the land has already been redeveloped with apartments, and that
the GRZ better reflects the current use and development of the site. The vacant portions of
the site, and the remaining parts of the original resort development that were identified for
low density residential, are being retained in the LDRZ consistent with the Structure Plan.
The Panel concludes that the Amendment is supported by, and implements, the relevant
sections of the Planning Policy Framework, and is consistent with the relevant Ministerial
Directions. The Amendment is well founded and strategically justified, and should proceed
subject to addressing the more specific issues raised in submissions as discussed in the
following chapters.
(iii)

Conclusions

The Panel concludes:
• The Amendment is strategically justified.

3.3

The General Residential Zone

(i)

Evidence and submissions

National Trust Bass Coast Branch (National Trust) did not take issue with the need to allow the
subdivision of the apartments to create individual titles, but was concerned that the
Amendment is effectively supporting a ‘spot rezoning’ in a location that is some distance from
the town centre, community services and areas where higher residential densities are
preferred.
Council responded that it was advised through the conditions of authorisation that if it was to
progress the Amendment, it would need to use the GRZ. Council supported this approach as
the GRZ is applied in new or established areas with minimal constraints to residential
development. It submitted:
While adjoining land is within the Low Density Residential Zone, the general vicinity is
arguably well-established with connections available to the required services. This
includes reticulated sewerage, which is generally the preventative in transitioning from
the Low Density Residential Zone to General Residential Zone due to lots needing to
be of a size capable of treating wastewater.
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It went on:
In contemplating future development of the site, Council is satisfied that density and any
associated amenity concerns could be adequately controlled through both the General
Residential Zone which sets out a three storey height limit (which has already been
established at the site) and ResCode requirements.

The Proponent submitted that the GRZ is the correct tool to apply to the site having regard to
its strategic context within the San Remo settlement boundary, the zones applied within the
broader San Remo township and the manner in which the land is used and developed.
(ii)

Discussion

As noted above, the Panel has some concerns that the application of the GRZ is inconsistent
with the Structure Plan, which shows the land as LDRZ. In the Panel’s view, a site specific
control (as originally proposed) would have been a more sound strategic approach to resolving
the issues associated with the current ownership structure and restrictions on subdivision
than rezoning the land to GRZ.
That said, the Panel accepts that the GRZ better reflects the current use and development of
the land, and provides a solution to the current restrictions on subdivision that apply under
the LDRZ. Given that Council was directed to modify the Amendment to apply the GRZ
through the conditions of authorisation, it would not be fair to the apartment owners, the
Proponent or Council to recommend the Amendment be abandoned in favour of a fresh
amendment that applied a site specific control. This would further delay the resolution of the
long-running issues associated with the current ownership arrangements and restrictions on
subdivision.
(iii)

Conclusions

The Panel concludes:
• While the Panel considers that the application of a site specific control allowing the
subdivision of the site would have been a more strategically sound approach, on
balance it accepts that the application of the GRZ to the site is appropriate.

3.4

Removal of the Significant Landscape Overlay

(i)

Relevant policies, strategies and studies

As noted in Chapter 2.2(v), San Remo and its surrounds (including the site) is within the
Anderson Peninsula Character Area, which is protected by the SLO1. Refer to Figure 7.
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Approximate location of the site

Figure 7

Extent of the SLO1
Source: VicPlan, with Panel’s annotations

Clause 21.05-2 describes the key attributes for the Anderson Peninsula Character Area (see
Chapter 2.2(v)), and includes the following objectives (underlined) and strategies:
To ensure that development is subordinate to the natural, visual and environmental
landscape character and significance.
Ensure that coastal related development responds appropriately to the landscape
setting, character and desired future character directions.
To protect locally significant views and vistas that contributes to the character of the
coastal and coastal hinterland region.
Protect scenic views in undeveloped landscape features along the coastline including
views from public recreation areas, lookouts, and roads that abut, or terminate at the
coast.

(ii)

Evidence and submissions

Council recognised that the SLO is an important tool for managing the impacts of new
developments on recognised landscapes. However since the SLO was applied, the site has
been extensively developed, as have surrounding areas, and “the landscape it sits within has
become cluttered and disrupted, and resembles more of a modified urban environment”.
Council’s primary concern with retaining the SLO was that it would be at odds with allowing a
higher density of development to be contemplated under the GRZ, and contrary to how the
SLO has been applied in other areas of the Shire. It submitted that under the GRZ,
neighbourhood character is more relevant than landscape character, and that:
Retaining the Significant Landscape Overlay on the site would suggest that there is still
a need to retain the dominance of an uncluttered landscape, which on inspection of the
site and immediate surrounds is not present.

Council explained that the SLO does not apply to any other GRZ areas, and is routinely
removed when land is rezoned to GRZ (an approach that had been supported by previous
panels).
Mr Negri did not support removing the SLO. His evidence was:
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While the rezoning is supported on the basis that the land is within the settlement
boundary and the inclusion of the land in the General Residential Zone will assist in
addressing practical difficulties associated with the existing use and development of the
land, I do not regard the circumstances as warranting removal of the Significant
Landscape Overlay from the property.
In the event that there is a future proposal to redevelop the property, however unlikely,
it should be assessed with consideration to the significant landscape. The Significant
Landscape Overlay should be retained for this purpose.

The National Trust submitted that the removal of the SLO is in conflict with broader strategic
planning policy and the National Trust classified landscape along this part of the coast. In oral
submissions, it explained that the Anderson Peninsula is classified as regionally significant in
the 2006 Coastal Spaces Landscapes Assessment Study. It submitted that the SLO covers a
wide area along the coastline (refer to Figure 7), and that removing the site from the SLO
would create “a hole in the donut”. It submitted that there was no clear planning justification
for removing it, and that the declaration of Bass Coast as a distinctive area and landscape only
adds to the weight of the landscape’s significance.
Mr Lloyd supported the rezoning of the site, but submitted:
However I have concerns about removing the Significant Landscape Overlay and would
therefore not support this proposal. This area provides some of the best coastal vistas
in the shire and all available measures should be employed to protect them. The SLO
is one such mechanism and retaining it should not adversely impact on the future
development of the area. The fact that this site will form part of the proposed Significant
Landscape Area is all the more important that the SLO be retained.

Westernport Pastoral submitted:
The SLO ought to continue to apply to the Amendment Land. Neither the Council not
the Proponent have not strategically justified its removal. The SLO has an important
role to play in assessing any future redevelopment of the Amendment Land to
appropriately manage impact on coastal views and classified landscapes.

(iii)

Discussion

The Panel agrees with Mr Negri, the National Trust and other submitters that insufficient
justification has been provided for removing the SLO. The Panel agrees with the National Trust
that removing the overlay from the site would result in an incongruous ‘hole in the donut’.
Council did not point to any change in the surrounding landscape or further assessments
which indicated that the landscape of which the site forms part is no longer significant. In
fact, if anything, the declaration of Bass Coast as a distinctive area and landscape suggests that
the opposite may be the case.
The Panel agrees with Mr Negri that while redevelopment of the site may be unlikely, any
future development proposal should be required to address landscape character and
demonstrate that the objectives of the overlay can be met. This should remain a requirement
of the planning controls until such time as a proper assessment of the landscape values of the
area is undertaken and found to no longer warrant protection.
(iv)

Conclusions

The Panel concludes:
• There is no justification for removing the SLO from the site.
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3.5

Bushfire

The site is within a declared bushfire prone area (BPA). It is not subject to a Bushfire
Management Overlay.
(i)

Relevant policies and strategies

Clause 71.02-3
Clause 71.02-3 requires:
… planning and responsible authorities must prioritise the protection of human life over
all other policy considerations.

Clause 13.02-1S (Bushfire Planning)
The objective of Clause 13.02-1S is:
To strengthen the resilience of settlements and communities to bushfire through riskbased planning that prioritises the protection of human life.

Relevant strategies include:
Protection of human life
Give priority to the protection of human life by:
•

Prioritising the protection of human life over all other policy considerations.

•

Directing population growth and development to low risk locations and ensuring
the availability of, and safe access to, areas where human life can be better
protected from the effects of bushfire.

•

Reducing the vulnerability of communities to bushfire through the consideration
of bushfire risk in decision making at all stages of the planning process.

Bushfire hazard identification and assessment
Identify bushfire hazard and undertake appropriate risk assessment by:
•

Considering the best available information about bushfire hazard including the
map of designated bushfire prone areas …

•

Applying the Bushfire Management Overlay to areas where the extent of
vegetation can create an extreme bushfire hazard.

•

Considering and assessing the bushfire hazard on the basis of:

•

-

Landscape conditions - meaning conditions in the landscape within 20
kilometres (and potentially up to 75 kilometres) of a site;

-

Local conditions - meaning conditions in the area within approximately 1
kilometre of a site;

-

Neighbourhood conditions - meaning conditions in the area within 400 metres
of a site; and

-

The site for the development.

Consulting with emergency management agencies and the relevant fire authority
early in the process to receive their recommendations and implement appropriate
bushfire protection measures.
…

•

Not approving development where a landowner or proponent has not
satisfactorily demonstrated that the relevant policies have been addressed,
performance measures satisfied or bushfire protection measures can be
adequately implemented.
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Settlement planning
Plan to strengthen the resilience of settlements and communities and prioritise
protection of human life by:

(ii)

•

Directing population growth and development to low risk locations, being those
locations assessed as having a radiant heat flux of less than 12.5
kilowatts/square metre under AS 3959-2009 Construction of Buildings in
Bushfire-prone Areas (Standards Australia, 2009).

•

Ensuring the availability of, and safe access to, areas assessed as a BAL-LOW
rating under AS 3959-2009 Construction of Buildings in Bushfire-prone Areas
(Standards Australia, 2009) where human life can be better protected from the
effects of bushfire.

•

Ensuring the bushfire risk to existing and future residents, property and
community infrastructure will not increase as a result of future land use and
development.

•

Achieving no net increase in risk to existing and future residents, property and
community infrastructure, through the implementation of bushfire protection
measures and where possible reducing bushfire risk overall.

•

Assessing and addressing the bushfire hazard posed to the settlement and the
likely bushfire behaviour it will produce at a landscape, settlement, local,
neighbourhood and site scale, including the potential for neighbourhood-scale
destruction.

•

Assessing alternative low risk locations for settlement growth on a regional,
municipal, settlement, local and neighbourhood basis.

•

Not approving any strategic planning document, local planning policy, or planning
scheme amendment that will result in the introduction or intensification of
development in an area that has, or will on completion have, more than a BAL12.5 rating under AS 3959-2009 Construction of Buildings in Bushfire-prone
Areas (Standards Australia, 2009).

Bushfire Assessment

The Amendment was supported by a Bushfire Planning Considerations Report dated July 2020
prepared by Euca Planning (Bushfire Assessment) which concluded:
• Landscape bushfire considerations
- The site and surrounds are classified as Landscape Type One. Landscape Type One
is the lowest risk landscape type arising under Victoria’s planning system.
- Characteristics of Landscape Type One are that the type and extent of vegetation
is unlikely to result in neighbourhood scale destruction or extreme fire behaviour.
- The primary bushfire risk is from grassfire.
- There is no potential for extreme fire behaviour, and any bushfire in the area is
not able to develop and grow particularly large due to the absence of nongrassland vegetation and terrain.
- There is good access to locations where human life can be protected.
• Site based exposure
- One elevation of each building is exposed to a single-direction fire from
uncontrolled grasslands that exceeds the benchmarks.
- There is no introduction nor intensification of use and development proposed for
the site, and the site based exposure is considered acceptable.
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• Compliance with Clause 13.02-1S
- The proposal is consistent with the bushfire policies and directions contained in
the Planning Scheme, and there is no Planning Scheme bushfire factor that would
warrant the proposal not proceeding.
The Bushfire Assessment noted a number of bushfire protection measures that could be
taken, including:
• fuel reduction in the area to the south of the pavilions, including grassland on the
adjacent farmland and removal of the vegetation patch along the fence line between
the site and the farmland, enforced by Fire Prevention Notice processes
• renewal of structural items on the southern (Pavilions 1-3) and western (Pavilion 4)
facades including replacement of decks with non-combustible materials, reduction of
radiant heat by upgrade to windows or installation of radiant heat barriers
• installation of static water supplies readily accessible to occupants to extinguish
external ignition
• management of the vegetation around the pavilions.
(iii)

Submissions

Council consulted the CFA in relation to the Amendment. The CFA’s initial response expressed
concern that bushfire considerations had not been adequately taken into account due to the
fact that the site was already developed. It recommended a bushfire risk assessment be
undertaken, which resulted in the Proponent obtaining the Bushfire Assessment.
Council referred the Bushfire Assessment to the CFA. The CFA provided a revised response
(Document 1) which repeated the CFA’s concerns that fire risk had not been properly
considered. In particular, the Bushfire Assessment identified Pavilions 1, 2 and 3 as exposed
to a BAL Flame Zone on the south interface. It is unclear how the Amendment intends to
address the above assessment, given the buildings are unlikely to meet current construction
requirements. The CFA submitted:
CFA is seeking an outcome that both fixes an administrative and zoning issue and
improving the safety of the site and suggests Council:
•

Further investigate the construction details of the dwellings and identify what
changes can be made to achieve the required level of construction.

•

Alternatively, identify whether it is feasible to require vegetation to be managed
on an ongoing basis for the purposes of defendable space on the adjacent land
– for a distance that is commensurate to the level of construction of the building
and radiant heat exposure.

•

Determine whether the bushfire protection measures proposed within the Report
are appropriate to include within the amendment and how any bushfire protection
measures will be managed on an ongoing basis.

•

Provide further justification and consideration of bushfire policy that seeks to have
radiant heat exposures no greater than 12.5 kilowatts/square metre.

•

Demonstrates what changes will be made to Amendment C150basc to address
the bushfire risk of the subject site.

The CFA elaborated on its concerns in its submissions to the Panel (Documents 22 and 23),
highlighting the following key concerns:
• The Amendment hasn’t addressed Clause 13.02-1S Bushfire planning.
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• With the golf course reverting to farmland, the classification of the vegetation to the
south of the site has changed from ‘low threat’ to ‘grassland’, with the highest fuel
area being immediately adjacent to the southern boundary of the site.
• The risk from unmanaged vegetation has increased.
• The change of use from ‘Group Accommodation’ to ‘Dwelling’ has not been
considered, nor has the consequence of such a change.
The CFA highlighted that bushfire considerations are the only consideration that is not to be
balanced in favour of net community benefit. Bushfire policy must be prioritised over all other
considerations.
The CFA broadly agreed with the Bushfire Assessment’s classification of the landscape and
conclusions in relation to safe access and egress from the site and nearby locations which
offered protection to human life. However:
… Any fire will be fast running and potentially increase with intensity as it travels through
unmanaged areas of fuel.
Grassfires can start and spread quickly, especially on days when the Fire Danger Rating
is Severe, Extreme or Code Red. Grass is a fine fuel and burns faster than bush or
forests. Grassfires tend to be less intense and produce fewer embers than bushfires,
but still generate enormous amounts of radiant heat.
CFA also agrees that any fire will be generally localised and that the vegetation on the
site to the south will be a key factor in driving a bushfire. Any grass fire on the land to
the south will only intensify and become more dynamic when the fire has the opportunity
to spread into other vegetation types in and around buildings. This can also include
outbuildings, fences, etc.

The CFA pointed to the fact that the pavilions are constructed almost on the southern
boundary of the site, and defendable space requirements are unable to be met within the site.
The small patches of unmanaged scrub immediately adjacent to the southern elevations of
the pavilions intensify the bushfire hazard. The site also contains vegetation within the front
setback and in between buildings, which is a mix of canopy trees that extend in line with the
upper storeys of the buildings and shrubs at ground level.
The CFA submitted that other bushfire protection measures must be considered where
defendable space and separation from bushfire hazard cannot be provided, to ensure that the
risk from bushfire is reduced to an acceptable level:
In this instance, the level of separation that is available would typically require a building
that can withstand radiant heat exposure in excess of 40 kW/m2, generally referred to
as Flame Zone construction.
The amendment does not address the radiant heat exposure issue.

The CFA recognised that the Bushfire Assessment included bushfire protection measures, but
was concerned that the measures:
• have no links or refence to the Amendment
• will not be sufficient to achieve radiant heat exposure benchmarks under Clause
13.02-1S
• rely on works and vegetation management outside of the property boundary (on the
privately owned farmland to the south)
• rely on Council undertaking fire prevention activity to enable planning outcomes,
which it submitted is “at odds with standard practice for the assessment of bushfire
issues”
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• do not equate to defendable space requirements
• do not accommodate water supply for the fire authority, or contemplate all the
available options to reduce risk such as a sprinkler system
• do not consider roofing upgrades or the cladding on the building and its potential
flammability.
Further, the CFA submitted that it was unclear how these requirements would be
implemented on an ongoing basis.
Finally, the CFA submitted that while the use of the land for ‘group accommodation’ would
enable a bushfire emergency management plan to be implemented, this would not be possible
with the change of use of the site to dwellings.
Council acknowledged that the CFA’s concerns stem primarily from the fact that the site
cannot meet a BAL 12.5 as required by Clause 13.02-1. It submitted that this was due to the
fact that the pavilions have already been constructed. It submitted that the Amendment does
not increase the bushfire risk given the pavilions having been in place some 14 years. Council
pointed to the alternate methods of reducing risk of bushfire outlined in the Bushfire
Assessment, and submitted that these “are practical measures that could be initiated by the
landowner outside of the Amendment process”.
Responding to the CFA’s suggestions that Council further investigate the construction details
of the dwellings and identify changes to achieve the required level of construction, Council
submitted that it does not have this information as private building surveyors are not required
to provide this detail to Council when they issue a building permit. Council submitted that it
would be inappropriate to require the management of vegetation on the adjoining private
farmland through a planning scheme amendment process, and that the other measures
proposed in the Bushfire Assessment were not able to be incorporated into the Amendment
as there is no head of power to schedule these types of requirements into the GRZ.
In relation to the policy concerns outlined by the CFA, Council submitted:
Council is confident that a thorough bushfire risk assessment has already been
undertaken that responds to bushfire policy in the planning scheme.
Clause 13.02-1 talks to directing population and development to low risk locations. The
land is not within a Bushfire Management Overlay suggesting it is already one of the
Shire’s lower risk locations and the Bushfire Risk Assessment establishes that the land
is ‘Landscape Type One’ which is the lowest risk landscape type under Victoria’s
planning system.
Clause 13.02-1 also talks to ensuring that there will be no net increase in risk to existing
and future residents. The development is already existing within the landscape, so the
Amendment is not increasing bushfire risk for existing residents.

Council pointed to the fact that the 4 lot subdivision permit includes conditions requiring a
Bushfire Management Plan, including a requirement that any future buildings would have to
be constructed to a minimum BAL 12.5, that will be reflected in a section 173 agreement that
runs with the land.
Council concluded in its closing submissions:
The amendment is a means to an end. It offers an opportunity for the site to be further
subdivided which means that:
•

The Bushfire management plan that’s already been stamped up can be enforced
through permit conditions and a s173 agreement
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•

An emergency bushfire management plan that the CFA spoke to could be
recommended to be established through an owner’s corporation

•

And any necessary physical changes to the units could be undertaken.

The Proponent submitted that it is inappropriate and beyond the scope of the Amendment to
retrospectively assess the built form on the site against the current provisions of the Planning
Scheme or current practices in relation to bushfire as if this was a new development. It
submitted that the Amendment will not result in the introduction or intensification of
development in an area with a BAL rating higher than 12.5 (discouraged under Clause 13.021S), as the development is already constructed.
The Proponent submitted that from a risk perspective a BPA is a lesser risk than a Bushfire
Management Overlay, and that:
Adopting a position that any land in a BPA is unsuitable to be rezoned and included in
the GRZ is a position which flies in the face of all policy guidance in respect to bushfire
which prima facie directs the decision maker to the level of bushfire risk (both in terms
of a site’s existing conditions and as a consequence of any change/new development).

The Proponent highlighted that the Bushfire Assessment was thorough, prepared by a
reputable consultancy, and noted (among other things) that the location has a low bushfire
risk. The buildings already have existing safety measures that need to be maintained for
occupancy to address structure fire, and there is a fire hydrant installed on site. The Bushfire
Assessment also notes that the Planning Scheme requires no net increase in risk, not a
reduction in risk where use and development already exists.
The Proponent submitted that the 4 lot subdivision permit contains conditions dealing with
bushfire risk, and any permit allowing the further subdivision of the apartments would
similarly be the subject of a bushfire management plan and referral to the CFA. It submitted
that the permit application stage is the appropriate time for the CFA to consider what
conditions ought be included in any planning permit to manage bushfire risk.
(iv)

Discussion

The Panel recognises that Clause 71.02-3 requires planning authorities to prioritise the
protection of human life over all other policy considerations.
The critical question to be addressed here is whether the Amendment increases the bushfire
risk. It is not whether the existing development on the land meets current bushfire
construction standards and defendable space requirements.
Clause 13.02-1S requires planning to direct development to low risk locations, and ensure the
availability of, and safe access to, areas where human life can be protected from the effects
of bushfire. The Panel is satisfied on the basis of the Bushfire Assessment that the
Amendment achieves this policy objective. The site, while in a BPA, is a low risk location in
the lowest risk landscape classification. The Amendment does not allow the intensification of
development or population on the site, as the buildings are already there.
The Panel sought to explore whether the rezoning would allow further intensification of the
residential use of the site beyond the existing apartments. In response to questions from the
Panel, Mr Negri confirmed that the currently vacant portion of the site was identified in the 4
lot plan of subdivision as common property, which he regarded as appropriate. Further,
Council explained that the garden area requirements under the GRZ make any further
subdivision of the site (other than the existing apartments) unlikely.
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The Panel agrees with the Proponent that the Amendment does not represent an opportunity
to revisit the construction standards of the existing buildings on the site, or to require their
upgrade to meet current standards. Not only would this be unfair and impractical, the Panel
was not persuaded that it is necessary given the low level of risk assessed by the Bushfire
Assessment. Nor is it required under Clause 13.02-1S, which seeks to ensure no net increase
in bushfire risk as a result of future land use and development, and that new development
achieves a BAL-12.5 rating.
Subsequent permit applications for the further subdivision of the land provide an opportunity
for bushfire risk to be further assessed and for appropriate permit conditions to be applied
including requirements for a bushfire management plan. If the existing buildings were
demolished and new residential development was contemplated on the site, that new
development would need to meet current bushfire construction standards, including the BAL
ratings required under Clause 13.02-1S.
(v)

Conclusions

The Panel concludes:
• The Amendment is not inconsistent with bushfire policy.
• Modifications to the Amendment to address bushfire risk are not justified.

3.6

Recommendations

The Panel recommends:
Adopt Amendment C150basc to the Bass Coast Planning Scheme as exhibited with
the following changes:
a)
Retain the Significant Landscape Overlay on the site.
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4

Development issues

4.1

Drainage

(i)

The issues

The issues are:
• whether the Amendment appropriately responds to policies and standards in the
Planning Scheme relating to drainage and stormwater discharge
• whether the rezoning should be tied to compliance with conditions on the 4 lot
subdivision permit relating to stormwater management.
(ii)

Relevant policies and strategies

Clause 19.03-3S (Integrated Water Management) includes the objective:
To sustainably manage water supply, water resources, wastewater, drainage and
stormwater through an integrated water management approach.

Clause 22.01 (Stormwater Management Policy) includes the following objectives:

(iii)

•

To incorporate stormwater management considerations in the decision-making
for the use and development of land.

•

To maintain and enhance stormwater quality introduced to the drainage and
waterway environment of the Shire.

•

To address priority stormwater threats facing the urban and non-urban areas of
the Shire as documented in the Bass Coast Stormwater Management Plan
(2003).

•

To promote and improve the contribution the drainage system makes in
upholding and where possible improving the values of the waterways across the
Shire.

•

To maintain stormwater flows and discharges at a maximum of the predevelopment flow level.

•

To maximise the effectiveness of stormwater infrastructure in protecting the
waters of Bass Coast Shire.

•

To manage flooding and drainage so as to minimise risks to the community and
the environment.

Relevant permit conditions

Conditions of the 30 lot subdivision permit provided:
7.

Drainage of the subject land shall be to the satisfaction of the Responsible Authority
including compliance with the Best Practice Environmental Management
Guidelines for Urban Stormwater.

14. Before the certification of the plan of subdivision the applicant must submit three
copies of an Environmental and Traffic Management Plan and Stormwater Plan to
the satisfaction of the Responsible Authority. … The Plans must encompass:
• Methods of use and re-use of water.
• Stormwater control and control of nutrients and water based pollutants leaving
the site.
...
15. The Stormwater Management Plan must be prepared in accordance with the
following Guidelines:
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• Best Practice Environmental Management Guidelines for Urban Stormwater;
• Environmental Guidelines for Urban Stormwater (EPA Publication No. 480,
December 1995);
• Construction Techniques for Sediment Pollution Control (EPA Publication No.
275, May 1991); and
• Other best practice approaches.

The 30 lot subdivision permit is now spent, and cannot be enforced.
Conditions of the group accommodation permit provide:
3.

Before the development starts, the applicant must submit three copies of
Environmental, Traffic and Stormwater Management Plans. … The plans must
include the following details:
• management of land disturbance including measures to prevent soil erosion
and sediment run-off
• methods of use and re-use of water
• stormwater control and control of nutrients and water based pollutants leaving
the site
…

4.

The Stormwater Management Plan must be prepared in accordance with the
following Guidelines:
• Best Practice Environmental Management Guidelines for Urban Stormwater;
• Environmental Guidelines for Urban Stormwater (EPA Publication No. 480,
December 1995); and
• Construction Techniques for Sediment Pollution Control (EPA Publication No.
275, May 1991).

11. Drainage of the subject site must be to the satisfaction of the Responsible Authority
including compliance with the Best Practice Environmental Management
Guidelines for Urban Stormwater.
23. The amenity of the area must not be detrimentally affected by the use and
development, through the:
…
(c) emission of noise, artificial light, dust, waste water or waste products.

Conditions of the 4 lot subdivision permit provide:
3.

5.

Before certification of the Plan of Subdivision, detailed civil construction plans must
be submitted to and approved by the Responsible Authority … The plans must
show:
i.

How the land including all buildings, open space and paved areas within each
lot will be drained for a 20% AEP storm event to the legal point of discharge.

ii.

An underground pipe drainage system conveying stormwater to the legal point
of discharge and connecting into Bass Coast Shire Council’s stormwater
drainage system by the existing underground drainage property connection.

iii.

Provision of a Gross Pollutant Trap prior to the point of discharge to Cayley
Court.

Before the issue of a Statement of Compliance for this subdivision, the following
works must be completed …:
(a) All civil construction works must be constructed in accordance with the
endorsed plans.
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(b) Gross Pollutant Trap to be installed prior to the stormwater discharge point in
Cayley Court.

(iv)

Evidence and submissions

Westernport Pastoral raised concerns in relation to the adverse impact of stormwater
discharge onto its land to the south, which has been occurring for many years. It
acknowledged that some of the stormwater discharge coming onto its land is from beyond
the site, but submitted that the site “makes a significant contribution”. It submitted that there
is no detention or treatment of stormwater incorporated into the design, and that there had
been a long-running failure to address the issue on the part of Council and the Proponent.
Westernport Pastoral submitted that no Stormwater Management Plan was ever endorsed
under the 30 lot subdivision permit (confirmed in an email from Council, Document 21), which
had created the legacy issue. While Council approved drainage plans under the group
accommodation permit, that permit’s application to the site (which only formed part of the
land covered by the permit) was ambiguous and unclear, and in any event the permit is now
spent. It submitted:
This is a critical absence given the drainage strategy for the area (30 lots) derives from
this original [30 lot] Subdivision Permit (and what should have been a satisfactory
Stormwater Management Plan).
…
The upshot is the approved drainage plan under the [group accommodation permit] only
shows a pit and pipe stormwater collection system. It does not show any treatment to
the stormwater or any methods of use and re-use (detention) as required by condition
14 of the [30 lot] Subdivision Permit.
It follows there is no use or re-use of the stormwater, there is no treatment of stormwater
and there is no regard for stormwater discharge offsite.
This would never be permitted but for this legacy issue and results in an unacceptable
outcome.

Westernport Pastoral submitted that it is not looking for best practice, notwithstanding this is
required under the relevant permit conditions, but is simply asking for stormwater discharge
to be effectively managed. It submitted that given the Amendment seeks to address other
legacy issues, “it is appropriate and timely the drainage issue also be properly considered, and
the adverse impacts remedied as part of the matters before the Panel”. It submitted:
The proposed Amendment will entrench the existing poor and unacceptable drainage
discharge condition. It is unfair and contrary to orderly and proper planning for
Westernport Pastoral to continue, through no fault of its own, to be adversely affected
in the manner it is.

Westernport Pastoral acknowledged that the 4 lot subdivision permit may go some way to
remedying the stormwater discharge issues, but submitted that a drainage strategy should be
prepared as part of this Amendment. Alternatively, it asked the Panel to tie the
implementation of the rezoning to the requirements in conditions 3 and 5 of the 4 lot
subdivision permit. “Otherwise, the fundamental problem of Council (and the Proponent)
brushing aside the issue will continue”.
Ms Supplitt’s evidence was that the site and developments to the north, east and west
contribute to stormwater entering the Westernport Pastoral land via an “unsuitable and nonstandard pit / pipe system installed when the land was in use as a golf course”. Stormwater
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discharges onto the Westernport Pastoral land from two points – Pit 15 at the south west
corner of the site, and a discharge point in Cayley Court which collects and discharges
stormwater from the site and the surrounding low density residential lots to the east of the
site.

Figure 8

Drainage outfalls onto Westernport Pastoral land
Source: Ms Supplitt’s evidence statement

Her evidence was that there appears to be no detention or treatment of stormwater
discharged to the Westernport Pastoral land. She observed foam and an oily sheen in a pit on
the farm, and suggested that an independent audit of existing stormwater connections at the
site and other buildings and construction sites in the precinct should be undertaken to ensure
compliance with building code and Council requirements.
Ms Supplitt concluded that the existing drainage system results in:
… untreated storm water entering the [Westernport Pastoral] land, the land being
subjected to higher volumes and flowrates of stormwater discharging from the
residential property, a lack of regard or planning regarding increasing discharges that
will occur over time as the adjacent residential property is further developed.

Her view was that the Amendment does not propose any works that meet the objectives of
Clauses 19.03-3S or 22.01 outlined above, and does not provide evidence that the existing
stormwater system is functional and meets the required standards. She recommended that
permit conditions be applied (presumably in a future subdivision permit) to require the
stormwater system to be redesigned in compliance with current standards.
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Council responded that any issues associated with the existing drainage system are due to the
historical formulation of the resort and golf course development proposal. It confirmed that
the drainage outfall mapped in Ms Supplitt’s evidence generally accords with mapping of
Council’s drainage assets, and submitted that the issue appears to be that there is no
established easement registered on the Westernport Pastoral land to formalise this
arrangement. Council submitted that this does not affect the planning merits of the
Amendment and is not a matter that can be dealt with through the Amendment.
In its closing submissions, Council refuted assertions that Council has failed in its duty as
drainage authority and ignored the issue:
Council reviews every development on its merits, and the proposal as it originally stood
was to have the development of the Resort interlinked with the golf course on land to
the south. The 30 lot re-subdivision was also a relevant consideration at this time.
Council in its assessment of the resort, the golf course and subdivision used permit
conditions that ensured drainage would use existing overland flow paths and be
maintained to pre-development flow rates. For the subdivision and resort, this was
intended to be achieved via detention retardation through the golf course design. At the
time this seemed reasonable as each of the developments were interlinked.

Council submitted that the drainage issues could be dealt with under the Water Act, and that
discussions between Council and Westernport Pastoral are ongoing. It submitted that
Westernport Pastoral had not offered any solutions for how the Amendment should be
changed to deal with the drainage issues, and that these issues could be addressed through a
future subdivision permit application (as they had been addressed through conditions 3 and
5 on the 4 lot subdivision permit).
The Proponent submitted that the drainage issues raised by Westernport Pastoral and Ms
Supplitt’s evidence have no nexus to the Amendment. It submitted that the drainage system
was created as part of the 30 lot subdivision, and was assessed and approved by Council
pursuant to the group accommodation permit against the standards in the Planning Scheme
at that time. It drains to legal points of discharge, and was designed and approved to cater
for the original 99 apartments and hence “has capacity that is more than capable of serving
the existing and reduced level of development in the proposal”.
The Proponent noted that if stormwater discharge from a previously approved drainage
system via legal points of discharge onto the Westernport Pastoral land was no longer
considered appropriate, that was a matter for Council as the drainage authority. It had
nothing to do with this Amendment. Further, conditions 3 and 5 of the 4 lot subdivision permit
manage drainage from Lot 30, including the site. Civil drainage plans have been prepared
pursuant to condition 3 and submitted to Council for endorsement (a copy was provided as
part of Document 17).
The Proponent submitted that it was inappropriate to seek to review and revisit the decisions
of Council from the 30 lot subdivision and group accommodation permits, or to reassess
stormwater system design and management against the current provisions of the Planning
Scheme. It concluded:
This Amendment does not alter existing conditions and should not be used as a
mechanism to try and retrospectively redesign Council drainage for the broad area. Nor
is it appropriate or proportionate to suggest that the Proponent should redesign the
existing infrastructure to provide for treatment and retardation of drainage flows on the
site which we are instructed would require significant work and usually involve treatment
ponds and water gardens.
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West Gippsland Catchment Management Authority made a submission that did not object to
the Amendment or raise any concerns in relation to drainage issues.
(v)

Discussion

The Panel acknowledges that the collapse of the original resort development has resulted in
legacy drainage issues that are clearly an ongoing source of frustration for Westernport
Pastoral. While discharge of stormwater from the apartments and surrounding low density
residential lots onto the golf course may have been appropriate as part of an integrated resort
development, the Panel does not consider it appropriate for stormwater to discharge onto
privately owned neighbouring land in the absence of drainage easements.
That said, the Panel agrees with Council and the Proponent that this Amendment is not the
appropriate forum to resolve that legacy issue. It does not agree with Westernport Pastoral
that the Amendment will entrench the unsatisfactory drainage situation. The issue is a legacy
issue that has arisen from a failed development approved many years ago, and from permit
conditions that were developed without consideration of the implications of the resort being
developed in part, and failing.
The Panel recognises the clear policy directions in Clauses 19.03-3S and 22.01 that seek to
ensure drainage and stormwater are managed sustainably and appropriately, and that
stormwater discharges be appropriately treated to minimise harm to the community and the
environment. However the Panel was not persuaded that the Amendment is inconsistent with
these policy objectives, or that it needs to require new drainage works, the upgrade of the
existing drainage system, or the preparation of a drainage strategy in order to meet those
policy objectives.
The Amendment seeks to regularise the use of an existing development – not to facilitate new
development that will alter existing stormwater discharges. If the Amendment were rezoning
land to allow for a new development, it may well be appropriate to require a drainage strategy
to ensure that current standards reflected in the Planning Scheme could be met. However
the Panel does not regard it as fair and orderly planning to seek to impose obligations to
address this legacy issue on the Proponent, or the current apartment owners. After all, they
were not responsible for the design of the drainage system, or the failure of the resort
development that has led to the current drainage issues.
Nor does the Panel consider it appropriate to tie the rezoning of the site to compliance with
conditions 3 and 5 of the 4 lot subdivision permit. The 4 lot subdivision is not facilitated by
the Amendment, and has no nexus with the Amendment.
That said, any future permit application, whether for the subdivision of the existing
apartments or for some entirely new redevelopment proposal, will need to be assessed
against the provisions of the Planning Scheme in place at the time, with consideration given
to appropriate conditions that meet current standards and policy requirements in the Scheme.
In the meantime, the Panel encourages Council to work constructively with Westernport
Pastoral to resolve the legacy drainage issues under the Water Act.
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(vi)

Conclusions

The Panel concludes:
• The Amendment is not inconsistent with policy objectives in the Planning Scheme
around stormwater management.
• It is not appropriate to include requirements in the Amendment to upgrade or revisit
the design of the existing drainage system approved some years ago as part of the
resort development.
• It is not appropriate to tie the rezoning of the site to compliance with conditions in
the 4 lot subdivision permit, as there is no nexus between the 4 lot subdivision and
the Amendment.
• Any future permit application will need to be assessed against the provisions of the
Planning Scheme in place at the time, with consideration given to appropriate
conditions that meet current standards and policy requirements in the Scheme
relating to drainage and stormwater discharge.
• In the meantime, the Panel encourages Council to work constructively with
Westernport Pastoral to resolve the legacy drainage issues under the Water Act.

4.2

Road upgrades, footpaths and pedestrian connections

(i)

The issues

The issue is:
• whether the Amendment should require a contribution to upgrades to Shetland
Heights Road or the construction of footpaths along Shetland Heights Road or Potters
Hill Road.
(ii)

Evidence and submissions

Mr Papas raised concerns about the condition of Shetland Heights Road. He noted that the
road was supposed to be upgraded as part of the resort development, which never happened.
He submitted that as a result of the extra traffic, the condition of the road is substandard and
unsafe for pedestrians and cyclist. He submitted:
The current development site containing 46 residential units and is home to
approximately 120 residents including children and when they need to access the
commercial activity centre of San Remo or the School, Kindergarten and Bus Stop there
is NO FOOTPATH and only an unsealed dangerous road to walk or cycle to and from.
This needs to be addressed before any rezoning should go ahead and in line with the
San Remo Structure Plan.

He was also concerned that there is no footpath on Shetland Heights Road or Potters Hill Road,
and the Amendment will not facilitate a pedestrian link to Bore Beach.
Council acknowledged that a section of Shetland Heights Road remains unsealed. It submitted
that Council has an approved Road Management Plan that sets out intervention standards
and routine maintenance activities to keep roads in the Shire at a safe operating standard for
vehicles. When the need arises, maintenance is implemented through Council’s Capital Works
Program, subject to the existing volume of use, asset condition, extent of repair required and
budget available. Council regularly inspects roads across the Shire and makes necessary
repairs until long term renewal and upgrade programs are approved by Council.
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In addition, Council has set appropriate speed limits and traffic warning signs along Shetland
Heights Road in accordance with the VicRoads Traffic Engineering Manual to assist with
vehicular and pedestrian safety. Council concluded:
Council is satisfied that there are appropriate processes in place to ensure that Shetland
Heights Road is monitored and reviewed on a regular basis as required.

Council acknowledged that there have been past permit requirements in the immediate area
for contributions to be made to upgrade Shetland Heights Road, that haven’t been fulfilled
due to developments not progressing. It noted that condition 13 of the 4 lot subdivision
permit requires monetary contributions toward the construction (presumably the sealing) of
Shetland Heights Road, secured through a section 173 agreement.
Council explained that a footpath has been established at the northern end of Potters Hill
Road that will eventually be constructed to the Bore Beach car park as part of the
development of Island Views Estate. The construction of the footpath is secured with a section
173 agreement.
Council explained that the Planning Scheme (through Clause 21.08-3), the Structure Plan
(which informed Clause 21.08-3) and Council’s Aspirational Pathways Plan have identified
Shetland Heights Road as being a desirable location for providing a pedestrian linkage or
recreational trail. Its delivery will need to be considered alongside other pathways in the Shire
and evaluated and prioritised based on criteria such as safety, environment, user profile, and
available funding. Council submitted:
Council has not considered the delivery of this pathway through the Amendment as it is
not seeking to intensify pedestrian activity and therefore there is no clear nexus for
requesting such a contribution.

(iii)

Discussion

The Panel agrees with Council that as the Amendment does not seek to facilitate new
development, there is no clear nexus for requesting contributions to upgrades of existing
roads or constructing footpaths in the surrounding network.
The Panel notes Council’s advice that:
• Council has a regular program of road inspections and maintenance in place
• a contribution is required to the upgrade of Shetland Heights Road under the 4 lot
subdivision permit
• upgrades to Shetland Heights Road have also been secured through section 173
agreements in connection with surrounding development
• a footpath will be provided from Island Views Estate to Bore Beach in connection with
the development of the Island Views Estate
• a footpath along Shetland Heights Road will be considered as part of Council’s
Aspirational Pathways Plan.
(iv)

Conclusions

The Panel concludes:
• There is no justification for requiring the construction of or contributions to Shetland
Heights Road upgrades, new footpaths or new pedestrian links as part of the
Amendment.
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Appendix A Submitters to the Amendment
No.

Submitter

No.

Submitter

1

Ruth Kluck

15

BCR Management Company

2

Stephen and Barbara Marshall

16

Garry Pickering

3

David Thomas

17

Chloe Kent

4

Tim and Lia Burke

18

Environment Protection Authority

5

Angela Bahler

19

Country Fire Authority

6

Kevin Bavin and Di Jones

20

Dean Lewis and Natarsha Knights-Lewis

7

Bernadette Hally

21

Allan Kent

8

Bass Coast Resort Pty Ltd

22

Leighton Baker

9

National Trust - Bass Coast Branch

23

Jaqueline Kent

10

Luke Konyenburg

24

Victor Papas

11

Westernport Pastoral Pty Ltd

25

Melbourne Water

12

Bo and Ingred Wigren

26

West Gippsland Catchment Management
Authority

13

Campbell Sherry

27

Fred and Beverley Womersley

14

Ross Lloyd
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Appendix B Document list
No.

Date

Description

Presented by

1

11/08/20 Updated submission from the CFA

Council

2

7/09/20

Council’s Part A submission with attachments:
a. Original application for Amendment C150basc
b. Relevant policy clauses
c. Bushfire Assessment, Bushfire Planning and Design,
13 July 2020
d. Submitter location map

“

3

“

Proponent’s Part A submission with attachments

Bass Coast Resort
Pty Ltd (Proponent)

4

“

Evidence statement of Marco Negri

“

5

8/09/20

Evidence statement of Margaret Supplitt

Westernport
Pastoral Pty Ltd

6

14/9/20

Council Part B submission

Council

7

“

Photographs of the site

“

8

“

General Residential Zone – Clause 32.08 of the Bass
Coast Planning Scheme

“

9

“

Plan of Westernport Water sewer assets

“

10

“

Aerial photograph showing site in context

“

11

“

Extract from Permit 180324 (bushfire conditions) and
endorsed plan

“

12

“

Endorsed plan under Permit 030723 (July 2004)

“

13

“

Amended endorsed plan under Permit 030723
(December 2007)

“

14

“

Miller & Merrigan re-establishment survey plan, 2013

“

15

“

Plan of Council drainage assets

“

16

“

Proponent Part B submission, including drone footage

Proponent

17

“

Proponent document booklet

“

18

“

Aerial photograph of the site from 2007

“

19

15/9/20

Permit 01963 (30 lot subdivision permit)

Westernport
Pastoral Pty Ltd

20

“

Westernport Pastoral submission

“

21

“

Email from Council to S Maclellan Westernport Pastoral “
regarding stormwater management plan required
under Permit 01963

22

16/9/20

CFA submission

CFA
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No.

Date

Description

Presented by

23

“

Bushfire Policy Framework summary

“

24

“

Video presentation from Robin Lowe

Mr Fallon

25

“

Proponent closing submission

Proponent

26

“

Westernport Pastoral titles

“

27

“

Council closing submission

“

28

“

BCR Management Company submission

Mr Fallon
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